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COURT  OF  KING’S  BENCH. 

Monday , 21th  January , 1812. 


THE  trial  of  Mr.  Thomas  Kirwan , upon  an  indict- 
ment, founded  upon  the  Convention  act,  having  been 
appointed  for  this  day,  Mr.  Sheriff  James  handed  in 
the  pannel  of  the  Jury,  which  was  called  over,  when 
forty-three  appeared. 

Mr.  Attorney  General.  My  Lord,  I would  re- 
quest, that  the  defaulters  may  be  called  upon  fines. 

They  were  accordingly  called  upon  fines,  and  the 
officer  then  proceeded  to  swear  the  Jury. 

Hon.  Price  Blackwoods 

Mr.  Goold.  My  Lords,  It  is  of  the  last  importance, 
not  only  to  the  Traverser,  but  to  the  public,  that  this 
Jury  should  have  been  impannelled  fairly,  without  any 
undue  influence  on  the  part  of  the  persons  concerned 
in  the  prosecution.  Mr.  Burrowes  is  the  leading  coun- 
sel on  the  same  side  with  me;  he  is  not  yet  arrived, 
and  I have  to  request,  that  your  Lordships  will  wait  a 
few  minutes,  as  he  has  important  matters  to  state  for 
the  consideration  of  your  Lordships,  previous  to  the 
swearing  of  the  Jury. 

s 
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Lord  Chief  Justice.  .Can  Mr.  Burrowes  have  any 
thing  to  state  before  the  jury  rs  sworn  ? 

Mr.  Burne.  My  Lord,  he  has  some  important  and 
material  matters  to  lay  before  your  Lordships. 

The  Court  waited  some  time,  and  Mr.  Burrowes 
arrived. 

Mr.  Burrowes.  My  Lords,  it  distresses  me  exceed- 
ingly, that  I should  have  been  the  cause  of  a moment’s 
delay.  I did  not  understand  that  the  Court  would  sit 
before  eleven  o’clock,  nor  did  I think,  that  my  ab- 
sence would  have  prevented  my  learned  friends  from 
proceeding.  It  is  also  with  great  anxiety  that  I feel  it 
my  duty  to  interpose  still  further  delay,  by  instituting 
a previous  inquiry,  touching  the  fairness  and  impar- 
tiality of  the  Jury,  impannelled  to  try  this  national 
cause;  and  having  suggested  so  much,  the  Court  will 
at  once  see,  that  this  preliminary  inquiry  is  as  import- 
ant, as  the  trial  which  it  will  precede.  My  Lord,  I 
tender  a challenge  to  the  array,  and  will  support  it  by 
evidence. 

The  challenge  was  handed  in  and  read. 

“ And  the  said  Thomas  Kirwan  comes  and  chal- 
“ lenges  the  array,  and  says,  that  the  said  pannel  was 
“ made  and  arranged  by  John  Kingston  James,  Esq. 
“ who  is  now,  and  was  at  the  time  of  the  making  and 
“ arranging  of  the  said  pannel,  one  of  the  sheriffs  of 
“ the  city  of  Dublin , and  who  in  the  name  of  himself 
“ and  of  Bobtrt  Hai'ty,  Esq.  the  other  sheriff,  at  the. 
“ denomination,  instance,  and  request  of  Thomas 
“ Kemmis , Esq.  then  and  still  attorney  for  the  prose- 
“ cution  in  this  cause,  and  this  he  is  ready  to  verify.” 

Mr.  Attorney  General.  My  Lords,  I am  sure 
mv  learned  friend  does  not  act  thus,  with  a view  of 
furnishing  fuel  for  the  newspapers,  and  inflaming  the 
public  mind,  already  too  much  irritated  by  seditious 
publications,  and  to  disparage  the  administration  of 
justice  : And  yet  I cannot  help  observing,  that  such  a 
challenge  can  only  be  calculated  for  that  purpose.  The 
fact  alleged  in  the  challenge  is  grossly  false,  and 
therefore  I do  not  hesitate  to  join  issue  upon  it.  These 
are  attempts  to  bring  reproach  upon  the  administration 
of  justice,  and  to  promote  that  discontent  with  the  law, 
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which  is  spreading  fast  through  the  land.  I deny  the 
imputation  to  have  any  colour  in  truth  or  in  fact. 

Mr.  Burro wes.  My  Lords,  it  is  impossible,  that 
Mr.  Attorney  General  can  know  every  thing  which 
passes.  Many  occurrences  took  place  upon  the  last  trial 
before  his  eyes,  of  which  he  did  not  know  any  thing, 
but  I do  deny,  that,  in  making  this  challenge,  we 
have  been  influenced  by  any  such  motive  as  has  been 
suggested. 

Mr.  Goold.  Will  the  counsel  for  the  Crown  con- 
sent that  the  case  shall  be  tried  by  any  but  twelve 
Orange-men. 

Lord  Chief  Justice.  The  course  is,  to  appoint 
two  officers  of  the  Court,  to  try  such  a challenge  as 
this. 

Rowley  Hey  land,  and  Robert  Hamilton , Esqrs.  Depu- 
ty Protlionotories,  were  appointed  the  triers,  and 
sworn,  to  try  the  issue  upon  the  challenge,  and  a true 
verdict  give  according  to  evidence. 

Lord  Chief  Justice.  Gentlemen,  you  are  to  try 
the  truth  of  the  challenge,  which  will  now  be  read  to 


you. 

The  challenge  was  here  read  to  the  triers. 

Mr.  Burne.  My  Lord,  we  call  upon  Mr.  William 
Kemmis , to  give  evidence,  to  establish  this  challenge. 


William  Kemmis , Esquire,  sworn. 

Examined  by  Mr.  ByitNE. 

Q.  Your  Father,  Mr.  Thomas  Kemmis , is  Crown 
Solicitor. 

A.  Yes,  and  so  am  I. 

Q.  You  and  your  father  are  Crown  Solicitors  ? 

A.  We  are. 

Q»  Do  you  know  Mr.  John  Kingston  James  ? 

A.  I have  seen  him,  and  know  his  person. 

Q.  How  long  have  you  known  him  ? 

A.  1 have  seen  him  very  often  ; but  have  no  intimacy 
with  him. 

Q..  When  did  you  first  see  him  ? 

A.  The  first  time  that  I saw  him,  was  upon  a trial 
respecting  prisage,  commenced  by  Lord  Ormond , which 
Mr.  James , defended  ; that  was  the  first  time  I saw 
him. 
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Q.  When  did  you  see  him  last  before  this  day  > 

A.  J saw  him  esterday. 

Q.  Did  you  ee  him  shortly  before  that  ? 

A.  I have  seen  him,  frequently,  in  the  street. 

Q.  Did  you  see  him  in  a house  ? 

A.  I did,  at  his  own  house,,  about  a week  ago. 

Q.  Did  you  ever  see  him  in  any  other  house  ? 

A.  Yes,  I saw  him  in  William-street. 

Q*  Where  there  ? 

A.  There  was  a meeting  of  the  corporation  there, 
I sent  in  to  him,  and  he  came  out  to  me. 

Q.  (By  the  Court.)  Upon  what  day  was  that  ? 

A.  My  Lord,  I do  not  exactly  recollect  the  day;  I 
believe  it  was  last  Friday  se’nnight.) 

Q,.  Then  you  saw  him  at  his  own  house  and  other 
places  ? 

A.  Yes,  I called  at  his  house,  and  not  finding  him 
at  home,  I went  to  William-street,  and  sent  in  for  him, 
and  he  came  out  to  me,  and  since  that,  I saw  him  at 
his  own  house. 

Q-  Then  you  saw  him  at  his  own  house,  and  at  the 
Exhibition-room  ? 

A.  Yes. 

Q.  Did  you  see  him  at  any  other  house  ? 

A.  1 do  not  recollect. 

Q.  Recollect,  did  you  in  that  interval  ? 

A.  I do  not  recollect  to  have  seen  him  at  any*  other 
house. 

Q.  Do  you  think,  if  you  had,  you  could  have  for- 
gotten it  ? 

A,  If  I had  any  conversation  with  him,  I do  not 
think  I should  have  forgotten  it ; but  I do  not  recollect 
to  have  seen  him. 

Q.  Do  you  recollect  to  have  seen  him  last  Wednes- 
day ? 

A.  I believe,  that  was  the  day,  I saw  him  at  his  own 

house.  v 

Q.  Do  you  take  it  upon  yourself  to  say,  positively, 
that  you  did  not  see  him  in  any  other  house  last  Wed- 
nesday ? 

A.  I do  not  recollect ; I went  there  to  see  him,  and 
waited  until  he  came  in. 


Q.  Recollect  yourself ; you  know  the  situation  in 
which  you  stand  between  the  parties.  I ask  you  to  say, 
positively,  whether  you  saw  him  in  any  other  house 
upon  that  day  ? 

A.  I do  not  recollect,  that  I saw  him  in  any  other 
house,  but  his  own,  upon  that  day. 

Q.  Now,  Mr.  Kemmis , you  had  a conversation 
with  him  at  the  Exhibition  room  ? 

A.  I saw  him,  there. 

Q.  Did  you  intimate  to  him,  why  you  wanted  him  ? 
A.  I did. 

Q.  He  came  out  ? 

A.  He  did,  after  some  time. 

Q.  You  had  a conversation  with  him  ? 

A.  I had  about  three  words  with  him. 

Q.  I will  not  ask  you  what  they  were,  but  did  you 
say  any  thing  to  him,  relative  to  the  Jury  ? 

A.  1 delivered  him  the  Venire , and  gave  it  into  his 
own  hand. 

Q.  You  had  some  conversation  with  him,  besides 
delivering  the  Venire ; that  was  not  the  only  thing  that 
passed  ; you  said  something  to  him  ? 

A.  I did. 

Q.  It  was  relative  to  the  Venture,  or  pannel  ? 

A.  It  was. 

Q.  Very  well,  Sir,  have  you  seen  him  since  that? 

A.  I did,  as  1 mentioned,  on  Wednesday  last. 

Q.  But  have  you  seen  him  besides  that  ? 

A.  I have  seen  him  here,  and  in  the  street. 

Q.  Had  you  any  conversation  with  him  ? 

A.  Not  since  Wednesday . 

Q.  You  delivered  the  Venire  on  Friday , at  the 
Exhibition-room  ? 

A.  I did. 

Q.  And  you  went  on  Wednesday  last,  to  his  own 
house  ? 

A.  Yes. 

Q.  You  saw  him  there  ? 

A.  I did. 

Q.  You  waited  for  him  ? . 

A.  I did,  sometime,  until  he  came  in. 

Q.  And  you  had  some  conversation  with  him,  when 
he  came  in  ? 
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A.  I had. 

Q.  What  hoar  was  it  ? 

A.  It  was  about  four  o’clock. 

Q.  Did  you  wait  long  ? 

A.  No,  Sir. 

Q.  When  you  saw  him  on  Wednesday , about  four 
o'clock,  had  you  any  conversation  with  him,  rela- 
tive to  the  Venire , or  the  pannel  ? 

A.  I had. 

Q.  You  had  delivered  the  Venire  to  him,  before  ? 

A.  I had,  on  the  Friday  se’nnight. 

Q.  Then  your  conversation  on  the  Wednesday  was 
relative  to  the  pannel,  the  Venire  for  which  you  had 
delivered  on  the  Friday  before ; inform  the  Court, 
what  was  the  conversation,  or  the  purport  of  it? 

A.  The  purport  of  it  was,  to  request  him  to  give 
me  a copy  of  the  pannel,  which  he-  had  returned  to  the 
Venire , and  which  he  positively  refused  to  do.  I 
thought  I was  intitled  to  a copy  of  the  pannel  in  a 
case  of  this  kind,  and  I called  upon  him  for  it,  or  to 
return  it  to  the  office  of  the  Court,  both  of  which  he 
refused. 

Q.  Did  3'ou  ask  him  further  for  it  ? 

A.  I did.  During  the  conversation,  I suppose  I 
was  with  him  about  ten  minutes ; he  said  he  was  an 
officer  between  the  King  and  the  People ; that  he 
would  keep  the  pannel  in  his  pocket,  until  he  came 
to  Court  this  day  ; and  would  not  give  it  to  any  per- 
son, untill  he  was  called  upon  by  the  Court. 

Q.  What  conversation  had  you  with  him  on  Friday 
sen’ night  ? 

A.  It  was  short;  I told  him,  this  is  the  Venire ; that 
the  time  was  short ; and  begged  that  he  would  lose  no 
time  in  making  his  return  ; — I told  him,  in  the  con- 
versation at  his  house,  that  I did  not  care  if  the  oppo- 
site party  had  a copy  of  the  Pannel,  or  that  all  the 
world  knew  it;  for  I thought  I was  entitled  to  a copy. 

Q.  Was  that  the  whole  of  the  conversation  ? 

A.  I do  not  recollect ; — it  is  possible  I might  have 
said,  that  if  he  did  not  clmse  to  give  a copy,  the  court 
would  desire  him. 

Q.  On  Friday  you  told  him  to  return  the  Venire ; 
what  did  you  mean,  did  you  mean  that  he  was  to  re- 
turn it  to  }’ou  ? 

. i 
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A.  No ; but  I thought  it  was  to  be  returned  to  the 
court,  on  the  first  day  of  the  Term.  On  Wednesday 
I told  him,  the  return  would  be  out,  and  desired  him 
to  look  at  the  Venire , which  he  did,  and  said,  he  did 
not  care,  and  would  not  give  any  copy,  or  make  any 
return  until  the  court  desired  him. 

Q.  Did  you  intimate  a wish  to  have  a copy  ? 

A.  I claimed  it  as  a right;  he  knew  I was  concerned 
for  the  Crown,  and  in  what  character  I claimed  a 


copy. 

Q.  Do  you  recollect  any  thing  farther  to  have 
do  not. 

Q.  Upon  the  first  day,  at  the  Exhibition- Room,  do 
you  recollect  any  thing  further,  as  having  passed  be- 
tween  you  ? 

A.  I might  have  requested  him 

Q,.  So  you  might, — but  do  you  recollect  whether 
you  did  or  not  ? 

A.  If  you  ask  me  upon  my  belief 

Q.  I ask  you,  what  passed  ? 

A.  It  was  a short  conversation,  and  did  not  rest 
upon  my  memory  : — I believe  I desired  him  to  return 
his  Pannel  to  the  Venire , as  soon  as  possible,  and  to  lei 
me  have  a copy  of  the  Pannel. 

Q.  Did  you  say  that  upon  the  first  day  ? 

A.  I believe  I did. 

Q.  You  told  him  to  summon  the  Jury  ? 

A.  No,  I said  nothing  about  summoning  the  Jury  ; 
I told  him  to  make  his  return,  and  to  give  me  a copy 
of  the  Pannel. 


passed 

A. 


Q,.  Did  the  Sheriff  refuse  it  on  that  day  ? 

A.  He  did  not  say  any  thing. 

Q.  He  did  not  then  say,  that  he  was  an  officer  be- 
tween the  Crown  and  People,  and  would  not  give  a 


copy 


A.  He  did  not  say  one  thing  or  the  other ; he  put 
the  Venire  into  his  pocket,  and  I do  not  recollect  his 
saying  any  thing. 

Q.  Upon  going  to  him  on  Wednesday , you  thought 
he  consented  to  give  a copy  ? 

A.  I did  not ; I conceived  he  had  time  to  make  his 
return,  and  thought  I was  entitled  to  a copy. 
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Q.  He  promised  to  give  you  a copy  > 

A.  Upon  my  oath,  he  did  not  make  any  promise. 

Q,.  Did  he  consent  ? 

A.  He  did  not  say  any  thing  about  it  upon  the  first 
day. 

Q.  Did  you  ever  ask  him  for  a copy,  but  on  these 
two  days  ? 

A.  Not  to  mv  recollection. 

Q,.  The  period  is  short ; endeavour  to  recollect 
yourself? 

A.  I do  not  recollect : the  refusal  was  so  peremp- 
tory, that  I thought  it  useless  to  ask  him  again. 

Q.  Did  you  afterwards  speak  to  him  ? 

A.  I might  have  saluted  him  in  the  street— but  ex- 
cept the  conversation  which  I have  mentioned,  1 do 
not  recollect  any  other. 

Q.  Did  you  ever  send  to  him,  in  the  interval,  since 
Friday  se’nnight,  for  a copy  of  the  Pannel  ? 

A.  The  very  dav,  upon  which  I called  myself,  I had 
desired  Mr.  Carmichael  to  call  upon  the  Sheriff  for  a 
copy  of  the  Pannel ; I did  not  see  Mr.  Carmichael 
until  the  next  day,  and  he  told  me  the  Sheriff  had  re- 
fused to  give  it  to  him.  If  I had  thought  Mr.  Car- 
michael had  called,  I would  not  have  gone  myself. 

Q.  Mr.  Carmichael  is  engaged  in  your  office  ? 

A.  He  is. 

Q.  You  did  not  wait  to  hear  the  answer  which  Mr. 
Carmichael  might  have  got  ? 

A.  I had  desired  him,  in  the  course  of  his  walks  to 
call  for  the  Pannel,  and  not  having  seen  him  during  the 
day,  I called  upon  the  Sheriff. 

Q.  You  thought  it  a matter  of  such  consequence, 
that  you  called  yourself? 

A.  The  return  of  the  Venire  was  just  out,  and 
thinking  I was  entitled  to  a copy  of  the  Pannel,  I 
called  for  it. 

Q.  Do  you  know  of  any  other  person  being  sent  to 
the  Sheriff? 

A.  1 do  not. 

Q.  Or  having  any  communication  with  him  ? 

A.  I do  not. 

Q.  Did  any  other  person,  to  ycur  knowledge,  apply 
to  the  Sheriff  ? 
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A.  There  did  not. 

Q,.  Did  you,  in  any  way,  become  acquainted  with 
the  Pannel,  or  any  part  of  it,  since  Wednesday  ? 

A.  If  you  mean  the  Pannel,  I did  not. 

Q.  I do  not;  but  did  you,  in  any  wav,  become 
acquainted  with  the  names  which  were  in  it  ? 

A.  I did  : — I met  several  of  the  Jury  who  told  me 
they  were  summoned. 

Q.  Do  you  recollect  any  of  the  persons  who  intima- 
ted to  you,  that  they  were  summoned  ? 

Mr.  Attorney  General.  Really,  my  Lord,  this  is 
going  into  a discussion,  that  we  do  not  know  where  it 
will  terminate ; the  charge,  by  the  challenge,  is, 
that  the  Sheriff  has  returned  a Pannel,  at  the  instance, 
and  nomination  of  the  Solicitor  for  the  Crown  ; let 
them  enquire  into  that,  and  we  have  no  objection. 

Lord  Chief  Justice.  Mr.  Burne  will  please  to 
confine  himself  to  questions,  which  are  pertinent  to  the 
issue, 

Mr.  Burne.  My  Lord,  this  witness,  however  res- 
pectable, must  have  some  bias  upon  his  mind,  and  I 
am  ready  to  shew,  that  the  question  is  proper. 

Lord  Chief  Justice.  The  declaration  of  a person 
stating  himself  to  be  summoned  on  the  Jury,  can  be 
no  evidence  upon  this  issue  : — The  question  is,  whether 
the  Sheriff  has  conducted  himself  legally,  in  making 
his  return  to  the  writ?  whether  the  return  is  free  from 
the  imputation  of  having  been  obtained  at  the  instance 
of  the  solicitor  for  the  Crown 

Mr.  Justice  Day.  Those  declarations,  which  are 
alluded  to,  may  form  objections  to  the  individuals,  as 
jurymen,  but  cannot  bear  upon  the  present  issue. 

Mr.  Burne.  Q.  Do  you  recollect  the  names  of  any 
of  the  Jurors,  who  told  you  they  were  summqned  ? 

A.  I do. 

Q.  Mention  their  names  ? 

Mr.  Attorney  General.  This  is  quite  a depar- 
ture from  the  matter  of  inquiry.  The  challenge  to  the 
array  is,  that  the  Sheriff  did  not  perform  his  duty  with 
impartiality,  but  returned  the  Jury  at  the  nomination 
of  the  party  concerned. 

Mr.  Burne.  My  object  was  to  prove  the  fact  in 
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isstle,  and  if  I were  to  disclose  how  1 meant  to  prove 
the  fact,  my  object  n ight  be  defeated# 

Lord  Cii: ef  Justice.  Surely  the  evidence  ought 
to  bear  directly  upon  the  Sheriff. 

Mr.  Burne.  That  is  mv  object. 

Q.  Who  are  the  persons,  who  told  you  they  were 
summoned  ? 

Mr.  Attorney  General.  My  Lord,  I must  object 
to  that  question. 

Mr  Burne.  The  question  is,  respecting  a matter 
of  fact,  bearing,  as  I conceive,  upon  the  issue.  Mr. 
Attorney  General  may  not  see  the  bearing  of  the 
question  ; but  I have  mv  motive  fer  putting  it. 

Lord  C hief  Justice.  I do  not  see,  how  a conver- 
sation between  the  witness,  and  a third  person,  can 
bear  upon  the  conduct  of  the  Sheriff : — that  third  person 
may  be  brought  forward  to  depose,  whether  he  knows 
any  thing  concerning  the  conduct  of  the  Sheriff ; but 
this  witness  is  not  to  relate  what  passed  between  him 
and  other  persons  in  the  absence  of  the  Sheriff. 

Mr.  Burne.  M v Lord,  if  the  objection  be  allowed, 
I cannot  proceed. 

Mr.  Justice  Osborne.  I cannot  see  how  the  ques- 
tion bears  at  ail  upon  the  Sheriff. 

Mr.  Justice  Day.  State  in  what  manner  the  ques- 
tion bears  upon  the  inquiry  ; but  we  cannot  allow  a 
fishing  examination  of  this  kind  to  consume  our  time, 
when  there  is  much  important  matter  to  occupy  our 
attention. 

Mr.  Burne.  Mv  Lord,  if  I mention  in  what  way 
it  bears  upon  the  issue,  in  hearing  of  the  witness,  my 
object  mav  be  defeated. 

The  Court  thereupon  desired  the  witness  to  with- 
draw. 

Mr.  Burne.  My  Lord,  the  wav  in  which  I con- 
ceive the  question  to  bear  upon  the  issue  is  this; — 

I may,  however,  be  mistaken  ; — suppose  the  witness 
swears,  that  a certain  individual  informed  him  that  he 
was  summoned,  and  the  name  of  that  person  does  not 
appear  upon  the  pannel,  will  not  that  be  evidence  to 
support  t he  issue  ? 

Lord  Chief  Justice.  None  in  the  world  ; — for 
that  person  may  have  stated  what  was  not  the  fact.  It 
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is  taking  the  declaration  of  a third  person,  not  upon 
oath,  against  the  Sheriff,  in  the  absence  of  the  Sheriff: — 
that  person  himseif  ought  to  be  produced. 

Mr.  Burne.  M'  Lord,  we  do  not  know  him. 

Lord  Chief  Justice.  Dj  not  know  him  ! That  is 
no  reason  for  making  his  declaration  evidence. 

Witness  returned. 

. i ■ , . 4 

Mr.  Burne.  Do  your  Lordships  think  the  question 
ought  not  to  be  put  ? 

Lord  Chief  Justice.  We  are  all  of  that  opinion. 

Mr.  Burne.  My  Lord,  1 give  it  up 

Mr.  Justice  Day.  There  is  no  ground  to  shew 
why  the  declarations  of  other  persons  sboulu  affect  the 
Sheriff. 

Lord  Chief  Justice.  Your  own  good  sense  must 
have  told  you,  long  since,  that  it  was  not  relevant  to 
the  issue. 

Mr.  Burne.  My  Lord,  I give  it  up. 


Cross-Examined  by  Mr.  Attorney  General. 


Q.  You  have  said,  that  on  Friday  se’nnight,  you 
delivered  the  writ  of  Venire  to  the  Sheriff? 

A.  I did. 

Q.  Pray,  was  it  not  your  duty,  to  issue  the  Venire 
for  the  return  of  the  Jury  ? 

A.  Certainly,  it  was. 

Q.  When  was  the  Writ  returnable  to  this  Court? 

A.  On  the  first  day  of  Term,  as  I think. 

Q.  And  it  bore  teste  as  of  the  last  day  of  the  pre- 
ceding term  ? 

A.  1 believe  so. 

Q.  Am  I to  understand,  that  you  thought  it  the  duty 
of  the  Sheriff  to  return  the  Venire,  upon  the  day  men- 
tioned for  the  return  of  it  ? 

A.  I did,  when  I had  the  conversation  with  him. 

Q.  As  in  an  ordinal^  case  ? 

A.  Yes. 
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Mr.  Burne.  My  Lord,  I beer  pardon  for  interrupt- 
ing Mr.  Attorney  General. — I wish  to  ask  a question 
or  two  more,  of  the  witness. 

Q.  (By  Mr.  Burne.)  You  said  that  you  heard  from 
some  persons  in  the  street,  that  they  were  summoned — 
Did  you  come  to  a knowledge  of  the  pannel,  or  any 
part  of  it,  in  any  other  way,  between  Friday  seTn- 
night  and  this  dav  ? 

Mr.  Attorney  General.  My  Lords,  I object  to 
this  examination.  If  he  got  a knowledge  of  the  pannel 
from  the  Sheriff,  they  may  give  that  in  issue,  and  let 
it  have  what  effect  it  may; — But  as  to  his  getting  a. 
knowledge  of  the  pannel  in  any  other  way,  it  cannot 
bear  upon  this  issue. 

Lord  Chief  Justice.  It  may  be  a full  answer  to 
the  question  to  say  he  got  it  from  the  Sheriff. 

Q.  Did  you  get  any  knowledge  of  the  pannel  from 
any  other  quarter,  than  from  the  Jurors,  who  spoke 
K>  vou  in  the  street  ? 

A.  Partly,  I did. 

Q.  In  what  other  way  did  you  get  that  knowledge 
before  this  dav  ? 

A.  j got  a list  of  names,  who,  I understood  were  to 
be  upon  the  Jury — some  of  whom  are  returned. 

Q.  Were  any  of  those  persons  called  this  day  ? 

A.  Some  of  them  were. 

Q From  whom  did  you  get  that  list? 

Witness.  Am  I to  answer  that  question  ? 

Mr.  Burne.  Certainly,  you  are. 

Attorney  General.  I think  not;  but  it  will  he 
matter  for  the  consideration  of  the  Court : It  is  of  no 
consequence  from  whom  he  got  it,  unless  it  was  from 
the  Sheriff  himself. 

Mr.  Justice  Daly.  Suppose  he  says,  he  got  it  from 
the  Sheriff. 

Mr.  Attorney  General.  I have  no  objection  to 
his  being  asked  that. 

Mr.  Burne.  From  whom  did  you  get  the  list  ? 

A.  I got  it  from  Sir  Charles  Saxtoii . 

Q.  Have  you  that  list  now  ? 

A.  I have  not. 

Q.  Where  did  you  see  k last  ? 

A.  In  Kildarc-street. 
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Q.  In  your  father’s  house  ? 

A.  Yes. 

Q.  In  your  father’s  possession  ? 

A.  In  my  own  possession. 

Q.  Then  it  is  in  your  own  possession  ? 

A.  I cannot  say  positively. 

Q.  You  cannot  say,  positively,  but  it  may  be  in 
Court  ? 

A.  I cannot. 

Q.  Give  me  leave  to  ask,  upon  what  day  you  got 
that  list  ? 

A.  It  was  on  Friday  last. 

Q.  You  got  a list  of  the  Jury  l 

A.  Not  a list  of  the  Jury,  but  a list  of  names,  some 
of  whom  are  on  the  Jury. 

Q.  Now,  Mr.  Kemmisy  can  you  recollect  where 
you  received  that  list  t 

A.  I received  it  at  the  Castle. 

Q.  Sir  Charles  Saxton  holds  some  office  there  ? 

A.  Yes. 

Q.  He  is  under  secretary,  I believe.  ? 

A.  He  is. 

Q.  Was  it  in  his  office  ? 

A.  No,  it  was  in  a room  near  it. 

Q.  And  you  received  it  from  him  ? 

A.  I think  so. 

Q.  Do  you  recollect  what  number  of  names  were  in 
that  list  ? 

A.  I do  not. 

Q.  Can  you  take  upon  you  to  say,  whether  there 
were  one  hundred  ? 

A.  I do  not  think  there  was,  nor  near  it. 

Q Mr.  Kemmis,  I wish  you  would  take  the  trouble 
of  enqu  . ing,  whether  it  be  in  Court,  or  that  you 
would  send  for  it.  Can  you  say,  there  were  fifty  names 

in  it  ? 

A.  I think  there  were  fifty  names  in  it. 

Q.  Were  there  not  more  ? 

A.  There  might  be  more.  I do  not  recollect  them. 

Q.  Do  you  recollect,  whether  there  was  any  person 
present,  when  you  received  this  list,  except  Sir  Chiles 
Saxton  and  yourself. 

A.  No,  I do  not  think  there  was. 
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V 

Q.  How  did  it  hanpen  to  come  into  your  possession  ? 
Did  you  go  to  Sir  Charles  Saxton  for  the  list,  or  did 
he  send  for  you  ? 

A.  I was  there  about  some  business.  I do  not  recol- 
lect exactly  ; and  he  gave  me  that  list. 

Q.  Did  he  know  in  any  wav,  or  had  he  heard,  that 
the  Sheriff  refused  a list  to  you  ? 

A.  Not  to  mv  knowledge. 

Q.  Were  all  the  names  in  that  list  written  in  the 
same  manner,  without  any  marks  annexed  to  any  of 
them  ? 

A.  There  were  no  marks,  except  the  number  an- 
nexed to  the  names,  but  I am  not  sure,  that  they  were 
even  numbered. 

Q.  You  say,  you  saw  that  list  last  in  Kildar e-street  ? 

A.  Yes. 

Q.  When  did  you  see  it  last  ? 

A.  Yesterday. 

Q.  Was  that  the  last  time  ? 

A.  It  was. 

Q.  Where  did  you  leave  it  ? 

A.  In  my  father’s  office  in  Kildare- street, 

Q.  Will  you  have  the  goodness  to  look  among  your 
papers,  and  enable  yourself  to  say  positivly,  whether 
it  be  in  court  ? 

A.  I did  not  put  it  among  the  papers. 

Q.  Will  you  be  pleased  to  examine  your  bag  and 
see  ? 

A.  ( After  searching  his  hag )• — It  is  not  among  the 
papers. 

Q.  Did  you  get  any  copy  made  of  it  ? 

A.  I did  not, 

Q.  Do  you  know  whether  any  copy  was  made  of  it? 

A.  1 was  copying  some  of  the  names,  but  it  was  not 
copied  through. 

Q.  Did  you  ever. shew  it  to  any  person  ? 

A.  I did  not. 

Q.  Before  this  day  ? 

A.  I did  not  shew  the  list. 

Q.  Or  the  copy — or  any  part  of  it  ? 

A.  No,  I think  not. 1 asked  questions,  with  re- 

gard to  certain  persons,  but  I did  not  shew  the  list. 

Q,  From  whom  did  yap  make  enquiry  ? 
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A.  From  several  persons. 

Q,.  Mention  their  names  ? 

Mr.  Attorney  General.  Mv  Lords,  if  this  exa- 
mination can  have  ai>3T  relevancy  to  the  issue,  let  it 
proceed.  Sureiv  it  is  the  duty  of  the  Solicitor  for  the 
Crown  to  inquire  into  the  characters  of  Jurors,  who  are 
to  try  the  cause. 

Mr.  Burrowes.  My  Lords,  this  examination  is  nor 
only  not  contrary  to  law,  but  is  absolutely  necessary 
to  the  pure  administration  of  justice.  In  order  to  con- 
sider whether  the  evidence  be  relevant,  or  not,  I agree, 
that  it  is  necessary  to  consider  what  the  issue  is.  it  is 
an  alleged  collusion  between  the  returning  officer  and 
the  Crown,,  through  the  medium  of  the  Solicitor  for 
the  Crown,  or  any  ministerial  officer.  If  the  Sheriff 
gave  an  advantage  to  any  party,  which  was  not  war- 
ranted by  law,  the  triers  cannot  hesitate  upon  the  find- 
ing of  their  issue.  Then  how  does  it  stand  ? Mv 
Lords,  I really  feel,  that  I shall  satisfy  the  Court,  and 
that  the  Attorney  General  himself  should  call  for  the 
inquiry.  What  appears  ? The  Sheriff  affects  a pru- 
dence— or  a prudery — and  he  refuses  to  give  a copy 
of  the  pannel,  or  to  make  a return,  which  he  was 
bound  to  do,  to  enable  both  parties  to  investigate  the 
grounds  of  challenge  to  Jurors.  Why,  there  is  evi- 
dence of  rank  duplicity  and  collusion — that  the  state- 
ment of  the  Sheriff  was  a mockery, — a pretence, — a 
trick,  and  management  to  enable  the  Solicitor  for  the 
Crown  to  make  this  excuse.  What  stronger  evidence 
can  there  be,  than  facts  tending  to  shew,  that  the 
statement  made  to  the  Crown  Solicitor  was  false,  and 
unfair,  that  he  affected  to  stand  indifferent  between  the 
parties,  and  would  not  make  a copy  for  one  of  them, 
but,  forthwith,  there  comes  a copy  from  the  Secretary’s 
office.  This,  we  rely  upon,  is  evidence  to  go  to  the 
triers. 

Mr.  Justice  Daly.  But  the  inquiry  is,  with  whom 
do  you  connect  the  facts  respecting  particular  Jurors. 
The  evidence  does  not  appear  to  me  to  go  to  the  issue 
before  the  Court. 

Mr.  Burton  My  Lord,  I wish  to  suggest  this; — 
the  question  is,  was  there  any  communication  with 
any  person  respecting  the  Jurors  returned  upon  the 
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pannel  r The  challenge  is,  that  the  Jury  was  returned 
at  the  instance  of  the  Solicitor  for  the  Crown.  If  he 
interfere,  at  all,  in  that  return,  the  issue  must  be  found 
for  the  Traverser.  When  is  the  pannel  returned  ? Only 
this  da)r:  and  between  the  time  of  the  delivery  of  the 
Veyiire , and  the  return,  a list  gets  into  the  hands  of 
the  Solicitor  for  the  Crown,  and  he  makes  inquiries  res- 
pecting the  persons,  whose  names  are  in  that  list.  Is 
not  that  interfering  with  the  return  of  the  pannel.  The 
confusion  arises  frofn  supposing,  that  the  return  was 
previously  made.  The  return  might  have  been  made 
to  Sir  Charles  Saxton  : but,  certainly,  was  not  made 
to  the  Court ; and  it  is  from  the  conduct  of  persons,  in 
the  interval,  that  we  are  to  shew  an  interference  with 
the  return,  which  is  directly  relevant  to  the  issue,  now 
depending  between  the  parties. 

Mr.  Attorney  General.  Do  your  Lordships  think, 
that  the  witness  ought  to  answer  the  question  ? 

Mr.  Justice  Osborne.  What  is  the  exact  question  ; 

Mr.  Burne.  My  Lord,  the  witness  said,  that  he  had 
a communication,  respecting  this  list.  I ask  him,  with 
whom  he  had  that  communication. 

Mr.  Justice  Day.  That  appears  reasonable. 

Mr.  Attorney  General.  Can  the  conversation 
between  the  witness  and  the  person  with  whom  the 
witness  communicated,  relative  to  the  qualifications  of 
Jurors,  have  any  leaning,  remotely  or  otherwise,  upon 
the  issue  ? 

Mr.  Justice  Oseorne.  There  is  only  one  wav,  in 
which,  as  it  seems  to  me,  it  can.  The  return  not  being 
made  till  now,  any  question  tending  to  shew,  whether 
there  was  any  change  made,  in  any  one  of  the  names, 
between  Friday  and  this  hour,  may  bear  upon  the 
issue.  All  the  particulars  cannot  be  examined  into  at 
once,  but  it  may  be  shewn,  that  particular  names, 
which  were  not  upon  the  pannel,  upon  a former  day, 
are  on  it  now. 

Lord  Chief  Justice.  There  is  a possible  mode  of 
bringing  it  home  to  the  Sheriff. 

Mr.  Johnson.  There  is  more  than  the  Sheriff 
concerned.  Two  parties  are  charged,  the  Sheriff  and 
the  Solicitor. 
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Mr.  Justice  Osborne.  It  may,  by  possibility,  be 
brought  to  bear  'ir  on  the  issue;  I do  not  say  that  it  will. 

Mr.  Burns.  Q,.  With  whom  had  you  any  com- 
munication, respecting  the  names  in  Sir  Charles's  list  ? 

A.  i had  a communication  with  one  of  the  aldermen. 

Q Mention  his  name. 

A.  Alderman  Carle  ton. 

Q,.  Had  you  with  anv  other? 

A.  I might  have  asked  several,  whom  I met,  res- 
pecting the  names  appearing  in  the  list. 

Q.  Do  you  not  recollect  the  name  of  any  other  ? 

A.  Yes,  I asked  Mr.  Hall  some  questions. 

Q.  What  Mr.  Hall? 

A.  I do  not  know  his  Christian  name. 

Q.  What  is  he  ? 

A.  He  is  an  attorney  ; he  had  an  office  in  the  city. 

Q,  You  mean  Mr.  Hall , of  St.  Andrew-street ; was 
he  not  solicitor  to  the  police  establishment  ? 

A.  Mr.  Hepenstall,  I believe,  was,  and  Mr.  Hall 
lived  with  him. 

Q.  Do  you  recollect  the  name  of  another  person, 
with  whom  you  communicated  ? 

A.  It  is  impossible  for  me  to  recollect. 

Q.  Do  you  mean  to  say,  you  do  not  recollect  ? 

A.  I do  not  recollect. 

Q.  Are  all  the  names,  which  are  in  that  list,  includ- 
ed in  the  present  pannel  ? 

A.  I do  not  think  they  are.  There  are  more  names 
in  the  pannel,  than  were  in  the  list  ? 

Q.  But  are  all  the  names,  which  are  in  the  list,  now 
in  the  pannel  ? 

A.  To  my  recollection  they  are,  as  I heard  them 
called. 

Q.  Can  you  send  for  the  list  ? 

A,  There  is  no  person  let  into  the  office,  except  my 
father. 

Q.  You  can  send  the  ke}r,  and  have  the  list  brought. 

Mr.  Justice  Osborne.  You  may  examine  to  the 
contents  of  it. 

Lord  Chief  Justice.  Or  shew  that  you  served  a 
notice  to  produce  it. 

Mr.  Johnson.  We  did  not  know  of  it:  the  matter 
came  out  incidentally,  on  the  examination. 

D 
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Q.  Are  you  certain,  that  all  the  names  in  the  list  are 

upon  the  pannel  ? 

A*  I cannot  oe  certain  without  comparing  them  ? 

Mr  Burr  owes.  My  Lords,  this  is  matter  of  very 
important  consideration  ; it  concerns  the  purity  of  the 
ad rn? nitration  of  justice,  and  the  return  of  jurors. 

Lord  Chief  Justice.  It  would  be  very  desireable 
to  have  the  a,,  er,  but  I regret  the  loss  of  time. 

Mr.  Th  mas  Kemmis.  My  Lord,  I have  the  list, 
and  will  produce  it. 

The  Us  was  produced,  and  handed  to  the  witness. 

Q.  Is  that  the  original  list  ? 

. t is. 

Mr.  Burne.  My  Lord,  we  call  upon  Mr.  Thomas 
Kemmis , to  be  sworn. 

Thomas  Kemmis , Esquire,  sworn . 

Examined  by  Mr.  Burne. 

Q.  You  produce  this  list  ? 

A.  I do. 

Q,.  Where  did  it  come  from  ? 

A.  Out  of  my  pocket. 

Q.  How  did  it  happen,  that  you  searched  in  the 
desk  for  it  ? 

A.  I did  not  really  recollect  at  first,  that  it  was  in 
my  pocket. 

Q What  time  did  it  get  into  your  pocket  ? 

A.  I dare  say  I have  it  these  two  days. 

Q.  (to  William  Kemmis.)  Are  all  the  names  in 
the  pannel  which  are  in  the  list  ? 

A.  I cannot  tell  without  comparing  the  list  with  the 
pannel. 

Q.  What  is  the  first  name  upon  the  list? 

A.  The  first  name  is  Sir  Thomas  Gleadowe  Newco- 
men. 

Q.  He  is  not  on  the  pannel  ? 

A.  r believe  not. 

Q,.  Who  is  next  ? 

A.  Mr.  Goff. 

Q.  Who  is  next  ? 

A.  Mr.  White. 

Q.  He  is  not  on  the  pannel  ? 

A.  I believe  not. 
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Mr.  Burrowes.  My  Lord,  The  best  way  would  be 
for  the  officer  of  the  Court  to  hold  the  pannel  in  his 
in  his  hand,  and  compare  it  with  the  list,  while  it  is 
read  by  the  witness,  and  in  doing  so,  he  will  have  to 
attend  to  two  things  ; first,  whether  there  are  anv  names 
in  one,  which  are  not  in  the  other  ; and  secondly,  whe- 
ther the  names  that  are  in  both,  stand  in  the  same 
order. 

This  was  accordingly  done,  and  it  appeared,  that 
there  were  fourteen  names  in  the  list,  which  were  not 
in  the  pannel— that  there  were  one  hundred  and  fifteen 
names  in  the  list,  and  one  hundred  and  twenty  in  the 
pannel,  and  that  there  was  a considerable  inversion  in 
the  order. 

Examination  of  Mr.  William  Kemmis  resumed  by 
Mr.  Burne . 

Q.  Do  you  know  in  whose  hand  writing  that  list  is  } 

A.  I do  not. 

Q,.  There  are  numbers  annexed  to  particular  names, 
and  pencilled  marks  ; who  made  these  numbers  ? 

A.  I did. 

Q.  Do  you  see  any  other  marks  to  the  names  ? 

A.  I do. 

Q,.  Who  made  them  ? 

A.  I might  have  made  some  of  them,  and  my  father 
made  the  rest. 

Q.  It  would  seem  unaccountable,  that  you  ean 
swear,  positively,  to  your  father’s  marks,  and  not  to 
your  own  ? 

A.  It  is  not  hand  writing  ; it  is  a mere  mark,  and 
therefore  I cannot  swear  to  it. 

Q,.  How  many  different  kinds  of  marks  are  there  ? 

A.  There  are  numbers,  crosses  and  strokes. 

Q.  All  the  writing,  which  is  added  to  the  name,  is 
by  your  father  ? 

A.  All  that  I see  of  writing  is  my  father’s. 

Q.  What  was  the  meaning,  or  purpose  for  which  you 
annexed  marks  and  numbers  to  the  names  ? 

A.  To  see  that  they  were  in  my  mind  proper,  loyal 
men. 
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Q.  Is  not  the  cross  the  mark  of  loyalty  ? 

Mr.  Justice  Day.  This  is  wandering  very  much 
from  the  issue. 

Mr.  Ggold.  My  Lord,  the  return  was  only  made 
this  day  ; and  these  marks  were  made  before,  which 
shews  the  management  that  has  taken  place  about  it. 

Q.  Mr.  Burne.  Why  did  you  put  numbers  to  each 
of  the  names. 

A.  In  making  abstracts  for  myself,  and  my  father, 
I may  have  numbered  them. 

Q.  For  what  purpose  did  you  make  abstracts  ? 

A.  For  the  purpose  of  making  enquiries  concerning 
them  { 

Q.  There  are  the  numbers,  I.  2 and  3.  how  did  it 
happen  th*t  instead  of  the  No.  4,  you  jumped  to  that  of 
twenty-seven  ? 

A.  I cannot  say  why. 

Q,.  When  did  you  make  that  number  ? 

A.  I do  not  recollect  particularly. 

Q.  It  must  have  been  since  Friday . Was  it  on  the 
day  you  got  the  list  from  Sir  Charles  ? 

A.  1 believe  it  was. 

Q.  When  did  you  make  the  last  number  r 

A.  I cannot  recollect. 

Q.  Good  God,  Sir,  you  got  the  list  on  Friday , and 
do  not  recollect  the  time.  Two  days  have  only  in- 
tervened, and  you  may  take  your  choice  ? Was  it  on 
Saturday  or  Sunday  ? 

A.  I believe,  I put  some  numbers  to  it  yesterday. 

Q.  How  did  it  happen  that  you  went  from  No.  3 to 

21  ? 

A.  I cannot  recollect  exactly,  why  I did  it. 

Q.  Do  you  believe,  you  put  it  there  yesterday  ? 

A.  I do  not  think  I did. 

Q.  Then  it  was  before  yesterday  ? 

A.  I believe  I put  it,  when  I got  it. 

Q..  What  figure  did  you  put  on  the  list  yesterday  ? 

A.  I cannot  tell  ; they  were  put  on  it  different  times* 

Q.  Why  prefix  twenty-seven  to  the  name  of  Fre~ 
dericfc  Gealc  ? 

A.  It  might  have  been  on  account  of  a list  my  fa- 
ther had. 
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Q.  Then  your  father  has  another  list  ? 

A.  He^has  part  of  this. 

Q.  When  did  you  give  your  father  a copy  of  any 
part  of  this  list  ? 

A.  I read  out  some  of  the  names  for  him,  and  h«- 
took  them  down. 

Q.  You  said,  you  had  no  communication  with  any 
person,  respecting  the  list,  except  with  Alderman 
Carleton  and  Mr.  Hall  ? 

A.  I meant  to  except  my  father,  he  was  in  the  same 


office. 

Q.  Why  does  No.  4,  come  after  No.  27  ? 

A.  I cannot  say. 

Q.  You  put  it  there  ?- 

A.  I believe  so. 

Q.  It  w’as  either  on  Friday , or  Saturday , or  yester- 
day, and  you  cannot  sav  why  you  put  it  there  ? 

A.  They  were  according  to  a list,  which  my  father 
and  I were  making. 

Q.  And  it  refers,  I suppose,  to  the  order,  in  which 
you  and  your  father  were  making  out  the  list; — where 
is  that  other  list  ? 

A.  I dare  say  my  father  has  it. 

Mr.  Burne.  1 beg  to  ask  Mr.  Thomas  Kemmis  a 
question 

Q Where  is  that  list,  which  your  son  says  you 
have  ? 

Mr.  T . Kemmis.  Ami  bound  to  answer  that  ques- 


I am  sworn  to  keep  the  secrets  of  the  Crown. 


tion  ? 

Q.  WTiil  it  prejudice  the  party  ? 

A.  I will  not  determine  that. 

Mr.  Ggold.  You  had  better  withdraw,  and  consult 
some  of  the  counsel  for  the  Crown,  whether  you  should 
answer. 

A.  No,  Sir,  I am  as  good  a judge  of  that,  as  you 
are. 

Mr.  Burne.  Do  you  think  this  a secret  of  your 
client  ? 

A.  Every  thing  which  comes  to  my  knowledge,  re- 
specting the  conduct  of  this  prosecution,  I think  I am 
not  hound  to  disclose  ; — at  the  same  time,  if  the  Court 

order  me,  I will  answer  the  question. 
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Mr.  Burne.  My  Lord,  the  question  is,  where  is  the 
list  which  he,  and  the  son  made  out,  as  is  stated  by  the 
son  ? 

Mr.  Justice  Day.  If  you  will  state  how  the  question 
applies  to  the  issue  ; — for  I am  at  a loss,  this  half  hour, 
to  see  how  the  examination  bears  upon  it. 

Mr.  Burne  My  Lord,  that  is  not  the  ground,  upon 
which  Mr.  Kemmis  puts  the  objection  : — he  knows  the 
relevancy  of  the  question. 

Mr.  Attorney  General.  As  far  as  the  Crown  is 
concerned,  I advise  Mr.  Kemmis  to  answer  any  ques- 
tion, whether  he,  directly,  or  indirectly,  nominated 
any  person  to  be  inserted  in  the  pannel,  or  corrected  it, 
or  to  have  any  names  omitted,  or  that  any  practice  was 
used  to  procure  a return  of  the  pannel,  or  to  invert  the 
order  of  names  in  it : — but  if  the  gentlemen  persist  in 
ransacking  the  conduct  of  the  Solicitor  for  the  Crown, 
as  to  the  mode  ot  making  enquiries  respecting  persons, 
who,  he  was  informed,  were  to  be  on  the  pannel,  I 
must  object. 

Mr.  Justice  Daly.  If  the  witness  negatives  what 
you  now  state,  he  has  a right  to  say,  that  he  shall  not 
be  bound  to  answer  farther. 

Mr.  Attorney  General.  My  Lord,  I permit  him 
to  answer  to  that : — but  they  have  no  right  to  enquire 
into  his  motives,  or  from  whom  he  made  enquiries. 
The  Sheriff  may  be  examined — Sir  Charles  Saxton  may 
be  examined, — whether  any  influence  was  used  direct! v, 
or  indirectly,  with  respect  to  this  return  ; — whether  it 
was  suggested,  that  any  man  should  be  put  on  the 
pannel,  or  left  off?  With  respect  to  that,  we  defy  all 
investigation.  But  the  enquiry,  sought  to  be  persisted 
in,  is  not  only  not  for  the  purpose  of  this  issue,  but 
goes  to  affect  the  right  of  the  client  to  have  his  secrets 
kept  by  the  Solicitor ; thev  are  the  proper  secrets  of 
the  client,  and  cannot  be  disclosed  bv  those  whom  he 
has  employed.  Let  the  counsel  on  the  other  side,  ask 
every  question  that  leads  to  the  point  directly  in  issue. 
But  as  to  the  instructions  of  the  Solicitor,  or  what 
passed  in  his  ofhce, — it  is  striking  at  the  foundation  of 
all  that  confidential  intercourse,  which  exists  between 

counsel  and  client between  attorney  and  client, — if 

the  Court  will  not  interpose,  and  make  the  distinction. 
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Mr.  Solicitor  General.  My  Lords,  I apprehend f 
that  the  objection  to  answer  is'  perfectly  well  founded, 
as  the  privilege  of  the  client,  whose  counsel  or  attorney 
is  called  as  a witness.  In  the  present  case,  it  is  the 
anxious  wish  of  the  counsel  for  ibe  Crown,  that  there 
should  be  a most  jealous  investigation  of  the  matter  of 
the  challenge — namely,  that  this  pannel  was  nominated 
by  the  Solicitor  to r the  Crown, — or  that  any  practice 
was  used  in  the  formation  of  it,  between  the  Sheriff 
and  tbe  Solicitor  for  the  Crown, — should  be  investigated 
and  probed  to  the  bottom  ; — and  I speak  the  opinion  of 
us  all  upon  this  subject,  when  I say,  that  if  the  counsel 
on  the  other  side  should  now  drop  this  inquiry,  ue  will 
institute  and  persevere  in  it.  We  claim  no  greater 
privilege  for  t>he  Solicitor  for  the  Crown,  or  for  his 
client,  than  the  law  gives  to  every  client — and  for  the 
client  to  the  Solicitor.  It  is  the  duty  of  a solicitor  or 
attorney  of  a party,  by  every  means,  to  prepare  him- 
self to  challenge  individual  Jurors,  when  the  trial  shall 
come  on.  If,  in  that  preparation,  matters  are  com- 
municated to  him,  of  which  he  takes  notes,  and  does 

not  think  himself  at  liberty  to  disclose  them surely, 

an  inquiry  into  them,  is  not  ad  idem  to  an  inquiry, 
whether  the  pannel  was  corruptly  formed,  or  not.— So 
far  as  that  inquiry  can  extend,  we  make  no  objection  ; — 
whether  there  was  any  interference,  directly,  or  indi- 
rectly, in  the  formation  of  the  pannel — let  the  exami- 
nation take  its  range. — But  it  the  Solicitor  for  the 
Crown  obtained  a list — true,  or  incorrect,  of  the  names 
of  persons,  who  were  probably  to  be  returned  on  the 
pannel,  and  conferred  with  his  partner,  and  they  con- 
sult together,  with  respect  to  what  individuals  they  will 
put  by,  or  whom  they  would  wish  to  have  upon  the 
Jury,  in  preference  to  others — that  is  matter,  in  the 
proper  discharge  of  their  duty,  and  whatever  comes  to 
their  knowledge,  in  pursuit  of  their  inquiries,  in  that 
respect,  is  not  a subject  of  judicial  inquiry.  Every 
thing  which  can  be  examined  into,  respecting  the  for- 
mation, or  preparation  of  the  pannel  is  open  to  investi- 
gation. But  after  a copy,  or  list  of  the  pannel,  formed 
by  the  Sheriff,  has  been  obtained  by  the  Solicitor,  and 
he  applies  to  other  persons  for  information,  whether 
such  a man  upon  the  pannel  is  a proper  juror,  or  is 
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object  idnable — can  it  be  said,  that  the  Solicitor  is  bound 
to  11  that  passes,  or  his  own  observations  upon 

tb-  , which  he  so  acquires. 

■ I - B Vi: i owes.  My  Lords,  I wish  «.©  make  an  ob- 
?erv.v-,  n ,on  this  point.  We  are  t ow  upon  a sub- 
ject v.- r-  t regards  the  purity  of  the  administration  of 
pub:  r ostice,  and  it  is  said,  that  there  is  a wish  to  have 
it  investigated.-  But,  if  thev  be  sincere,  why  notes- 
or-  themselves  to  arrive  at  all  knowledge  upon  the  sub- 
ject ? With  an  avowed  candour,  they  have  disclaimed 
availing  themselves  of  the  privilege,  and  say,  they 
wish  for  a fair  investigation  But  my  learned  friend, 
the  Solicitor  General,  whose  ingenuity  is  equal  to  any 
thing,  but  is  not  equal  to  his  object  in  this  particular, 
felt  it  necessary  to  ooject  to  the  witness  giving  an  an- 
swer, upon  the  ground,  that  he  was  acting  throughout 
in  the  discharge  of  a legal  duty.  if  that  were  so, 
why  keep  it  back  ? We  are  not  going  into  an  investi- 
gation respecting  any  individual  to  whom  we  may  ob- 
ject ; but  we  are  now  filling  up  a chasm,  and  if  it  shall 
be  filled  up,  as  l expect,  there  is  not  a rational  man — 
not  an  unprejudiced  man,  who  will  not  be  of  opinion, 
that  the  jury  has  been  impannelled  by  the  procurement 
of  persons  concerned  on  behalf  of  the  Crown,  and  if 
they  pretend  it  was  not,  I say,  that  they  might  as  well 
jumble  letters  in  a hat,  and  expect  that  words  should1 
come  out,  as  such  an  arrangement  as  appears.  What 
does  appear  ? The  pannel  is  not  returned  until  this 
morning — part  of  it  is  not  summoned  until  la*e  on  Sa- 
turday. Then  examine  further,  and  if  it  appears, 
that  there  came  out  of  an  olbce  in  the  Castle,  a list 
of  Jurors  before  the  pannel  was  returned  by  the  She- 
riff, in  which  there  are  one  hundred  and  fifteen 
names,  one  hundred  and  thirteen  of  which  are  con- 
sistent with  the  very  pannel.  Fourteen  of  these  names 
are  left  off,  and  not  summoned  ; the  order  and  arrange- 
ment of  the  rest  are  inverted,  for  a purpose  obvious  to 
common  sense,  and  private  marks  are  annexed  to  some 
of  the  names  by  one  of  the  Solicitors,  and  his  father 
and  partner  had  another  list  numbered  in  a similar 
manner,  so  as  to  agree  and  identify  \vbb-  the  very 
pannel,  and  u so,  it  amounts  to  a combination  al- 
together miraculous ; and  therefore,  unless  the  candour 
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of  the  counsel  for  the  Crown  stands  in  the  way  of 
inquiry,  and  the  prosecutors  have  some  peculiar  pre- 
rogative, which  denies  investigation,  they  will  not 
withhold  evidence  from  the  respectable  gentlemen, 
who  are  appointed  Triers,  and  who,  upon  the  evidence 
being  given,  will  not  suffer  the  Traverser  to  be  tried 
by  a Jury  from  this  pannel. 

Mr.  Justice  Osborne.  What  is  the  paper  which 
you  desire  to  have  produced  r 

Mr.  Burrowes.  My  Lord,  It  is  stated  by  the  wit- 
nesses, that  they  made  out  a list  conjointly,  and  the 
«ider  Mr.  Kemmis  declines  to  answer  concerning  it. 

Mr.  Justice  Osborne.  I wish  to  understand  the 
question  exactly,  before  I attempt  to  give  an  opinion. 
You  contend,  that  the  list,  which  has  been  produced, 
contains  upon  the  face  of  it,  matter,  affording  an  in- 
ference of  management  with  the  Sheriff. 

Mr.  Burne.  That  is  not  precisely  so. 

Mr.  Justice  Osborne.  If  you  do  not  contend  that, 
then  the  reasoning,  upoy  which  I was  about  to  deter- 
mine, fails. 

Lord  Chief  Justice.  A list  is  produced,  which 
has  certain  private  marks  made  by  the  witness,  and  his 
father,  being  together  in  the  same  office,  and  being 
Solicitors  for  the  Crown.  Then,  the  elder  Mr.  Kemmis 
is  asked  respecting  a list,  which  was  made  from  the 
other,  and,  as  I understand,  his  objection  is  this  : That 
the  list  was  made  by  him,  as  one  of  the  Solicitors  for 
tlie  Crown,  for  their  own  instruction,  to  enable  them 
to  make  inquiries  respecting  the  jurors,  and  to  make 
challenges.  You  have  the  original  paper  in  evidence 
now,  and  make  what  use  of  it  you  may  ; but  with 
respect  to  the  other  list  taken  from  it,  with  their 
own  private  marks,  it  cannot  be  forced  from  them. 
You  may  ask,  as  to  the  nature  of  the  papers;  and  if 
it  bears  upon  the  matter  of  the  challenge,  it  is  offered 
to  you,  with  that  view.  But  the  private  remarks,  or 
observations,  made  by  the  Solicitor  for  the  Crown,  for 
the  purpose  mentioned,  cannot  be  given  in  evidence. 

Mr.  Goold.  My  Lords,  the  question  is,  whether 
Mr.  Kemmis  is  protected  by  any  rule  of  law,  in  with, 
bolding  evidence  to  which  the  subject  is  entitled  ? 
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Lotd  Chief  Justice.  That  is  not  the  question. 

Mr.  Goold.  My  Lord,  is  the  witness  protected  by 
any  particular  privilege? 

Lord  Chief  Justice.  The  very  paper  itself  might 
shew,  whether  he  is  bound  to  answer  or  not  ; and  the 
objection  would  be  of  no  avail,  after  it  was  pro- 
duced. 

Mr.  Goold.  My  Lord,  in  the  case  of  Wilson  a. 
Rastall.  4 Term  Rep.  753.  this  subject  was  discussed, 
and  it  was  determined,  that  every  man  was  bound  to 
give  evidence  of  matters,  which  came  within  his  know- 
ledge, except  such  as  he  acquired  in  a particular  cha- 
racter. If  this  were  a civil  action,  and  Mr.  Kemmis 
had  beert  served  with  a subpoena,  he  would  be  bound 
to  answer. 

Lord  Chief  Justice.  Suppose  he  had  made  ob- 
servations upon  the  paper,  bv  the  advice  of  Counsel, 
would  he  be  bound  to  answer  ? 

Mr.  Goold  My  Lord,  let  him  say,  that  it  was 
done  by  the  advice  of  Counsel. 

Lord  Chief  Justice.  Suppose  then,  it  was  an  ob- 
servation of  his  own,  with  a view  to  the  conduct  of  the 
trial,  that  is  equally  protected. 

Mr.  Goold.  The  charge  made  by  the  challenge  is, 
that  there  was  tampering  in  the  formation  of  the  pan- 
nel.  What  we  are  now  examining  into  is  part  of  the 
res  geste  : — How  can  we  shew  tampering,  or  manage- 
ment, without  proving  the  acts  of  the  parties?  It  is 
not  to  be  proved  merely  from  an  interference  with  the 
Sheri  if,  but  the  conduct  of  the  Solicitor,  who  may  be 
examined  to  the  acts  done  by  himself. 

Mr.  Justice  Day.  Suppose  the  witness  produced 
the  paper  with  the  marks  and  observations,  it  would 
still  be  necessary  to  ask  him,  with  what  view  he  made 
them  ? 

Mr.  Attorney  General.  My  Lords,  we  have  no 
objection  to  the  witness  being  asked  that  question. 

Mr.  Burton.  My  Lords,  we  do  not  desire  to  ask 
that  question. 

Mr.  Justice  Daly.  The  list  may  have  remarks  con* 
cerning  jurors,  which  it  would  be  improper  to  disclose, 
and  therefore  to  see,  whether  they  ought  to  be  dis- 
closed or  not,  the  witness  may  be  asked,  whether  they 
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were  made  with  any  other  view,  than  to  ascertain, 
whether  there  were  objections  to  individuals  upon  the 
pannel,  and  if  he  shall  answer  that  in  the  negative, 
surely,  the  inquiry  should  not  go  further. 

Mr.  Burton.  We  are  entitled  to  know  this — whe- 
ther there  was  an  improper  interference  with  the  pan- 
nel ; — and  we  are  entitled  to  see  the  order  of  the  names 
in  any  list  which  was  made  out.  Suppose  that  the  list, 
which  we  now  require  to  be  produced,  corresponds 
with  the  pannel,  and  that  it  was  made  out,  before  the 
Sheriff  returned  the  pannel,  will  not  that  he  evidence 
for  the  Triers  ? It  is  admitted,  that  observations  have 
been  made  respecting  particular  individuals  upon  the 
pannel,  which  observations  they  refuse  to  disclose. — 
But,  independent  of  those  observations,  there  are 
names  in  the  list  and  numbers,  and  we  are  entitled  to 
see  them,  as  we  allege,  that  there  is  an  extraordinary 
coincidence  between  them,  and  the  pannel  returned  to 
the  writ. 

Mr.  Justice  Osborne.  That  was  what  I was  sug- 
gesting some  time  hack,  but  Mr.  Burne  did  not 
seem  to  agree.  I thought  it  was  contended,  that  the 
very  inspection  might  furnish  the  inference,  which  has 
been  relied  upon: — at  the  same  time,  I agree  with  my 
brother,  Daly,  that  the  paper  should  not  he  taken  out 
of  the  hands  of  the  Solicitor  for  the  Crown,  when  it 
might  disclose  observations,  which  have  been  canvassed 
between  the  two  gentlemen,  who  are  Solicitors  for  the 
Crown.  But  the  Attorney  General  may  look  at  the 
paper,  and  see  whether  it  contains  such  observations, 
or  not; — and  if  it  does  not,  it  will  he  consistent  with 
the  candor,  which  has  been  avowed,  and  may  facili- 
tate the  inquiry,  to  produce  it. 

Mr.  Attorney  General.  My  Lords,  I have  no 
objection  to  any  course,  which  the  Court  may  direct. 

Lord  Chief  Justice.  Let  it  he  ascertained,  for 
what  purpose  the  list  was  made — Mr.  Kemmis , this 
paper  which  is  enquired  after. — 

Mr.  Burne.  My  Lord,  I feel  great  reluctance  to 
interrupt  the  Court;  hut  I hope  the  Court  will  not 
prevent  my  examination. 

Lord  Chief  Justice.  Put  such  questions,  upon 
this  part  of  the  inquiry,  as  will  obtain  such  a history 


28 


of  the  paper,  as  will  enable  us  to  determine  whether 
it  should  be  produced  or  not. 

Mr.  Burne.  Mv  Lord,  I was  asking  Mr.  Kcmmis , 
the  elder,  and  will  persevere  in  that  question,  till  it 
is  answered. — Where  is  that  listf  to  which  your  son 
alluded  ? 

A.  I have  it: — I have  a list,  which  was  made  from 
the  pannel,  upon  which  I have  made  private  observa- 
tions, for  the  purpose  of  directing  the  challenges,  and 
for  no  other. 

Q.  (By  Mr.  Justice  Daly.  You  said  the  list  was 
made  from  the  pannel — what  pannel  ? 

A,  I mean,  the  list,  which  I produced,  just  now,  to 
my  son.  1 have  no  objection  to  produce  the  list  made 
from  it,  provided  the  Counsel  do  not  require  to  see  my 
memorandums.  There  is  the  list,  and  the  names  are 
all  in  my  own  handwriting. 

Q.  Mr.  Burne.  Is  that  the  list  to  which  your  son 
alluded  ? 

A.  It  is  ; he  was  present,  when  I took  it  down. 

Q.  Have  you  any  other  list  in  your  pocket? 

A.  I have  the  list  of  some  names,  which  I took 
down,  while  the  Clerk  of  the  Crown  was  calling  the 
pannel. 

Q.  To  Mr.  IV m.  Kemmis.  Is  that  the  list  to  which 
you  alluded  ? 

A.  It  is. 

Q.  Are  there  observations  in  writing  upon  it  ? 

A.  There  are  not : — but  ther$  are  marks  annexed 
to  some  names,  and  none  to  others. 

Mr.  Burne.  My  Lord,  as  there  are  no  observa- 
tions made  in  the  list,  there  can  be  no  valid  objection 
to  the  production  of  it. 

Mr.  Attorney  General.  It  is  for  the  Court  to  de- 
cide, whether  the  private  memorandums  of  the  Crown 
Solicitor  can  be  given  in  evidence,  against  his  consent. 

Mr.  O’Connell.  This  witness  has  said,  that  there 
is  no  private  observation  appearing  in  the  list;  and 
w here  no  memorandum  exists,  it  is  a little  strange  to 
contend,  that  it  is  in  this  case  a legal  objection  to  the 
production  of  the  list. 

Mr.  Attorney  General.  There  are  no  observa- 
tions, it  is  true,  but  there  are  certain  marks  which 
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ought  not  to  be  disclosed.  It  is  a general  right,  that  is 
in  question — it  is  the  privilege  of  attorney  and  client. 

Mr.  Johnson.  If  there  be  a coincidence  between 
the  names  in  the  list,  and  the  names  in  the  pannel, 
before  the  latter  had  legal  existence,  it  will  be  evi- 
dence to  shew  management  in  the  preparation  of  the 
latter  ; and  when  that  is  stited,  can  it  be  possible, 
that  the  Court  will  conceal  the  fact  from  the  Triers  ? 
We  do  not  want  to  see  the  private  marks,  or  to  what 
names  they  are  affixed  : — we  will  be  satisfied,  if 
Mr.  Bourne , the  officer,  will  copy  the  names,  without 
the  marks;  or  let  him  hold  the  list,  and  examine,  how 
the  numbers  and  names  correspond,  without  mention- 
ing any  thing  of  the  private  marks. 

This  was  accordingly  done,  and  the  officer  read  the 
name  of  Sir  Thomas  G.  Newcomen. 

Mr.  Burne.  Q.  Is  there  any  number  annexed  to 
this  name? 

A.  Mr.  Bourne.  Yes,  No.  I. 

Q.  Look  at  the  other  names,  and  see  if  the  pencil 
marks  correspond  ? 

A.  Mr.  Bourne.  They  do  not.  Frederick  Gealc  is 
No.  4,  and  so  is  Luke  White . Benjamin  Ball  is  No. 
6,  and  so  is  Mr.  Rochen 

Q.  Look  at  the  pannel,  and  reckon  down  to  the 
name  Joseph  Atkinson , how  is  he  numbered  ? 

A.  Mr.  Bourne.  He  is  S9  in  the  pannel,  and  38  in 
the  list ; but  although  numbered  39  in  the  pannel,  he 
is  38  in  point  of  fact. 

Q.  What  is  the  next  name  ? 

A.  Mr.  Bourne.  Robert  Ashworth  is. 

Q.  What  number  ? 

A.  Mr.  Bourne.  40. 

Q.  Is  he  the  40th  person,  in  fact,  upon  the  pannel  ? 

A.  Mr.  Bourne.  No,  he  is  No.  39. 

Q.  To  Mr.  William  Kemmis.  What  number  is  lie 
in  Sir  Charles  Saxton's  list? 

A,  Number  18  and  39. 

Q.  Look  at  the  name  Thomas  Meade  in  Sir  Charles 
Saxton's  list,  how  is  he  numbered  ? 

A.  I cannot  make  it  out,  it  is  either  20  or  40. 

Q.  To  Mr.  Bourne.  What  number  does  Thomas 
Meade  stand  on  the  pannel  ? 
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A.  Mr.  Bourne.  40. 

Q.  Now,  Mr.  Kemmis,  can  you  doubt,  whether  the 
number  in  Sir  Charles's  list  be  40,  or  not;  which  do 
you  believe  it  is,  and  which  was  it  intended  for,  or 
which  is  it  most  like  ? 

A.  It  is  most  like  20. 

Q.  What  was  it  intended  for  ? 

A.  If  it  was  intended  for  any  thing  else,  it  must 
be  40. 

Q.  Look  at  the  name  of  Litton , what  is  the  number 
in  Sir  Charles  Saxton's  list  ? 

A.  41. 

Q.  To  Mr.  Bourne.  What  number  is  he  in  the 

pannei r 

A.  Mr.  Bourne.  42. 

Q.  How  is  he  in  point  of  fact  ? 

A.  Mr.  Bourne.  He  is  41. 

Q.  Look  at  the  name  of  Ti/idal , what  number  is  he 
w the  pannei  ? 

A.  Mr.  Bourne.  He  is  No  50. 

Q.  To  Mr.  William  Kemmis.  What  number  is  he  in 
the  list } 

A.  No.  50. 

Q.  What  number  is  Minchin  Lucas  in  the  list  ? 

A.  He  is  No.  5 l . 

Q.  To  Mr.  Bourne.  Does  that  number  correspond 
with  the  pannei  r 

A.  Mr.  Bourne.  It  does. 

Q.  To  Mr.  William  Kemmis.  Look  at  the  name 
James  Nugent , what  number  is  he  on  the  list  ? 

A.  52. 

Q.  Look  at  the  pannei,  and  see  what  number  is  next 
to  Minchin  Lucas  ? 

A.  It  must  be  52. 

Q.  Look,  is  there  not  an  erasure  there  ? 

A.  There  is. 

Q.  Was  not  the  name  of  James  Nugent  written 
there  ? 

A.  I cannot  say,  it  is  so  obliterated. 

Q.  Can  you  form  no  belief? 

A.  No 

Q.  Then  it  must  be  left  to  the  Triers:- — Now  Mr.  Wil- 
liam Kemmis , 1 have  shewn,  that  the  numbers  pie  ixed 
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to  names,  to  the  amount  of  five  or  six,  correspond  with 
the  names  and  the  numbers  in  the  pannel  ; I wish  to 
know  from  you,  and  [ do  not  care  what  answer  you 
give  my  question,  do  you  believe,  that  this  extraordi- 
nary coincidence  has  happened,  either  by  design,  or 
by  accident,  or  a miracle  ? 

A.  I cannot  form  an  opinion  upon  that ; — the  Sheriff 
is  the  only  person,  who  can  account  for  it. 

Q.  Some  of  the  names,  as  they  are  entered  in  Sir 
Charles  Saxton's  list,  correspond  with  the  actual  situa- 
tion, in  which  they  stand  in  the  pannel ; was  that  by 
accident,  or  design  ? 

A.  I cannot  say. 

Q.  You  made  the  numbers  ? 

A.  I made  the  numbers  upon  the  paper,  but  not 
from  the  pannel. 

Q.  I do  not  say  you  did  ; — but  was  the  coincidence 
between  them  occasioned  by  accident,  or  design  ? 

A.  I do  not  believe,  that  it  could  have  been  by  ac- 
cident. 

Q.  After  all  that  you  have  heard,  the  answers  that 
you  have  given,  and  the  observations  which  ha\e  been 
made,  can  you  explain  those  figures — for  what  purpose 
you  made  them  ? 

A.  I made  them,  in  company  with  my  father,  fqr 
the  purpose  of  challenging  the  Jury. 

Q..  Let  me  ask  you,  Sir,  with  deference  and  respect, 
you  say  the  coincidence  was  not  by  accident,  and  there- 
fore must  have  been  by  design,  as  it  is  manifest  it  was, 
what  was  the  design  ? 

A.  To  make  a list,  for  the  purpose  of  challenging 
the  Jury. 

Q.  In  the  name  of  common  sense,  how  did  putting 
No.  27  after  No.  3,  assist  you  in  challenging  the  Jury  ? 

A.  In  the  first  place,  this  list  is  not  all  numbered, — 

Q.  Pray,  will  you  favour  me  with  the  sight  that 
miraculous  list? 

A.  No. 

Mr.  Justice  Daly.  There  are  private  marks  upon 
that  list,  made  for  particular  purposes. 

Mr.  Justice  Day.  But  these  marks  are  unintellir 
gible. 
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Mr.  Burne.  My  Lord,  We  only  want  the  names, 
the  order  in  which  they  stand,  and  the  numbers  an- 
nexed to  them. 

Mr.  Burton.  My  Lord,  there  is  no  force  in  the 
objection,  which  is  made  to  our  seeing  the  list.  It  ap- 
pears, that  there  are  no  memorandums  written  upon  it ; 
but  there  are  particular  marks  prefixed  to  particular 
names;  what  they  mean,  non  constat,  for  what  purpose 
they  were  made  is  not  material,  nor  do  we  wish  to 
know. 

Lord  Chief  Justice.  All  the  information,  which 
you  profess  to  require,  and  we  presume  you  want  no 
more  than  you  profess,  is  that  of  having  a list,  detached 
from  the  private  marks. 

Mr.  Burton.  My  Lord,  these  very  marks  may  tally, 
in  the  order,  in  which  the  names  are  upon  the  pannel ; 
and  may  give  information  to  the  Triers. 

Mr.  Justice  Osborne.  Mr.  Kemmis  said,  that  the 
marks  were  for  the  purpose  merely  of  assissting  him  in 
making  challenges,  and  not  for  any  other  purpose. 

Mr.  Burrowes.  What  the  witness  said  is  a mys- 
tery; and  the  Triers  should  knowr,  whether  these 
marks  were  made  for  the  purpose  of  challenging,  or 
some  other  purpose. 

Mr.  Attorney  General.  If  they  want  the  names, 
which  are  in  Mr.  Kemmis1  s list,  let  them  be  read,  in 
the  order  in  which  they  stand,  and  with  the  numbers, 
which  may  be  annexed  to  them. 

Mr.  Wallace.  But  we  have  a right  to  the  paper 
itself;  it  may  be  in  the  hand-writing  of  the  Sheriff, 
and  we  cannot  tell  that,  until  it  be  produced. 

Lord  Chief  Justice.  But  the  witness  says,  it  was 
a private  regulation  between  the  Solicitors,  for  their  own 
conduct,  and  I do  not  find,  that  the  leading  counsel 
requires  that  to  be  given  in  evidence. 

Mr.  Wallace.  But  the  witness  has  no  right  to 
withhold  the  evidence,  and  we  have  a right  to  shew 
whose  hand-writing  it  is. 

Lord  Chief  Justice.  You  may  ask  him,  whose 
hand-writing  it  is. 

Mr.  Wallace.  We  may  prove  it  by  other  evi- 
dence. 
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Mr.  Burton.  My  Lord,  let  the  officer  of  the 
Court  make  a copy  of  the  names,  leaving  out  the 

numbers. 

Mr.  Attorney  General.  That  was  offered  to  you 
half  an  hour  ago. 

Mr.  Burne.  Q.  to  Mr.  William  Kemmis.  You 
have  said,  that  the  numbers  were  annexed  to  the  names, 
with  a pencil,  to  assist  you  in  challenging  the  Jury? 

A.  Yes,  in  making  out  a list  to  have  in  Court,  from 
which  to  be  prepared  to  challenge  the  Jury. 

Q.  I wish  you  to  explain,  why  the  number  27,  put 
after  No.  3,  assisted  you  in  your  challenge  to  the 
Jury  ? 

A.  The  numbers  were  made  made  backwards  and 
forwards. 

Q.  By  you  ? 

A.  Yes  ; but  not  at  one  time. 

Q.  But  they  were  made,  only  two  or  three  days 
ago,  and  I now  ask  you  to  say,  how  did  putting  No. 
27 > before  No.  4,  aid  you,  in  respect  of  the  challenge  ? 

A.  I cannot  answer  that  now  ; I made  out  part  of 
the  list ; my  father  made  out  another  part,  and  the 
figures  were  altered  backward  and  forward  ? 

Mr.  Heyland.  Am  I to  understand  you,  now,  to 
say,  that  you  cannot  explain  how  that  figure  would  as- 
sist you  in  challenging  the  Jury  ? 

A.  I cannot  answer,  unless  I see  the  pannel. 

Q.  Mr.  Burne.  Could  you  have  made  those  marks 
on  Friday  and  Saturday , for  any  sensible  reason, 
without  seeing  the  pannel,  did  the  pannel  assist  you  ? 

A.  No,  it  did  not:  I never  saw  it,  untill  this  day  in 
Court. 

Q.  Take  the  pannel  now,  and  say,  how  it  would 
assist  you,  in  making  a challenge,  by  having  No.  27 
in  your  list',  instead  of  No.  4,  what  name  is  27  upon 
the  pannel  ? 

A.  Thomas  Prentice . 

Q.  And  in  the  list,  Frederick  Geale  is  27  ; how 
will  that  assist  you  ? 

A.  The  list  which  I made,  and  that  of  my  father 
might  not  be  the  same  in  point  of  numbers. 
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Q.  Look  at  the  name  Robert  Ashworth,  what  figure 
is  annexed  to  that  name  in  the  list  ? 

A.  Thirty-nine. 

Q.  How  did  that  assist  you  in  challenging  the  Jury  ? 

A.  If  I saw  the  pannel,  I could  tell. 

Qv  Look  at  the  pannel,  and  say,  how  it  would  as- 
sist you  ? 

A.  If  they  appeared  in  the  same  order,  it  would  as- 
sist me,  at  once,  by  referring  to  my  list. 

Q.  What  number  is  Robert  Ashworth  on  the  pannel  ? 

A.  It  appears,  No.  40,  on  the  pannel. 

Q.  You  said,  that  the  numbers  annexed,  coinciding 
could  not  be  accidental,  what  was  the  design  of  ad- 
ding No.  39  to  the  name  Robert  Ashworth  f 

A.  With  regard  to  the  number,  1 cannot  tell,  but 
as  to  the  name,  it  was  to  make  inquiries,  respecting  the 
man. 

Q.  But,  I ask  you  to  state  the  design  respecting  th« 
number  ? 

A.  I cannot  say  more,  respecting  that. 

Q.  Is  not  the  first  name  which  was  on  the  pannel 
erased  ? Look  at  it. 

A.  I believe  so. 

Q.  Was  not  that  name  Sir  'Thomas  Gleadowe  New- 
comen ? 

A.  I think  it  was. 

Q Have  you  any  doubt  that  it  was  the  first  name  ? 

A.  No. 

Q.  Have  you  any  doubt,  that  it  was  altered  after  the 
pannel  was  numbered  ? 

A.  I have  not ; and  the  name  of  Sir  Thomas  Glea- 
dowe Newcomen  being  erased,  after  the  pannel  was 
numbered,  makes  a difference  all  through  it. 

Q.  Look  again  at  an  erasure,  where  I say,  the  name 
James  Nugent  was  ; do  you  not  believe,  that  name 
was  erased  after  the  pannel  w*as  numbered  ? 

A.  I think  it  was. 

Q.  ( By  the  Court.)  What  is  the  number  ? 

A.  If  the  name  were  left  on,  it  would  be  number 
fifty-three. 

Q.  What  number  is  the  name,  James  Nugent,  in  . 
your  list  ? 
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A.  No.  52. 

Q.  Do  yoiWKxt  believe,  that  the  name,  James  Nu- 
gent was  there  in  the  Pannel  ? 

A.  If  you  saj’  it  was  there,  I will  believe  you. 

Q.  You  say,  you  got  the  list  from  Sir  Charles  Sax- 
ton, in  the  Castle,  on  Friday  last  \ — about  what  hour 
was  it  ? 

A.  It  was  late  in  the  day,  I believe  about  five 
o’clock. 

Q.  Were  you  waiting  for  him  ? 

A.  I was,  some  time. 

Q.  Before  he  came  in  ? 

A.  I cannot  say,  for  I was  in  another  room. 

Q.  For  what  purpose  did  you  go  to  the  Castle,  that 
day  ? 

A.  I went  upon  some  other  business ; I cannot  now 
say,  exactly. 

Mr.  Justice  Day.  Were  you  sent  for,  or  did  you 
go  of  yourself? 

A.  Sir  Charles  Saxton  sent  for  me,  or  my  father, 
about  some  business  of  a living,  as  I believe,  but  I 
had  no  intimation  of  the  list  of  the  Jury,  until  I went 
there. 

Q.  Was  any  person  present,  when  Sir  Charles  Sax- 
ton handed  you  the  list  ? 

A.  Not  that  I recollect. 

Q.  Do  you  know,  in  whose  hand  writing  this  list  is  ? 

A.  1 do  not. 

Cross-Examined  by  Mr.  Attorney  General. 

Q.  Mr.  Kemmisy  you  applied  to  the  Sheriff  for  a 
copy  of  this  pannel  ? 

A.  I did. 

Q.  That  was  on  Wednesday  last  ? 

A Yes. 

Q.  You  mentioned,  that  on  that  day  the  Venire  was 
returnable  ? 

A.  I understood  it  was  returnable,  on  the  fisst  day 
of  the  term,  being  the  next  day. 
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Q.  Did  you  apply  to  the  Sheriff  for  a qopv  of  (he 
pannel,  as  considering  it  a matter  of  right,  on  the  part, 
of  the  Solicitor  for  the  Crown  ? 

A.  I did. 

Q.  And  not  as  a matter  of  favour? 

A.  Certainly  not. 

Q.  The  Sheriff  refused  to  give  you  a copy  ? 

A.  He  did. 

Q.  Do  you  believe,  that  refusal  was  a pretext,  and 
that  he  meant  to  give  you  a copy  ; or  that  he  was 
speaking  truly  and  fairly  ? 

A.  I thought  lie  was  speaking  fairly  and  truly. 

Q.  Did  you  obtain  any  copy  of  the  pannel  from 
the  Sheriff  ? 

A.  I did  not,  either  bv  myself,  or  anv  other  person  : 
I got  no  other  list,  but  that  which  is  produced. 

Q.  Do  you  believe,  that  the  Sheriff  gave  a copy  to 
any  person  for  your  use  ? 

A.  I do  not  believe,  he  did. 

Q Did^you,  or  your  father,  to  your  knowledge,  or 
belief,  or  any  person  acting  for  vou,  intimate  to  the 
Sheriff,  or  suggest  to  the  Sheriff,  the  name  of  any 
Juror  to  he  returned,  or  the  name  of  any  person,  liabl* 
to  be  a Juror,  to  be  omitted  ? 

A.  Upon  my  oath,  I did  not,  nor  did  mv  father,  or 
any  other  person,  to  my  knowledge  or  belief,  and 
when  I saw  the  list,  I expressed  my  surprize,  that 
there  was  not  a member  of  the  city  in  it. 

Q.  The  first  day,  upon  which  you  saw'  anv  copv,  or 
list,  purporting  to  be  a copy  of  the  Jury,  was  on 
Friday  last  ? 

A.  It  was. 

Q.  Had  you  seen  any  list  of  the  Jury,  prior  to  that 
dav  l 

A.  Upon  my  oath,  I had  not. 

Q.  What  was  your  object  in  applying  to  the  Sheriff 
for  a copy  of  the  pannel  ? 

A.  For  the  purpose  of  being  enabled  to  make  ob- 
jections to  such  of  the  Jury,  against  whom  it  might  be 
suggested  to  me,  that  objections  la}'. 

Q.  Then,  upon  Friday , you  got  a list  purporting  to 
be  a copy  of  the  pannel  ? 
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A.  I got  a list  of  names,  which  it  was  supposed  were 
to  be  summoned  ? 

Q.  That  is  the  list,  which  you  mentioned,  as  coming 
from  Sir  Charles  Saxton  f 

A.  Precisely, 

Q.  Was  that  the  list,  upon  which  you  made  your 
figures  and  marks,  and  from  which  your  father  made 
his  list  ? 

A.  It  is  the  very  same. 

Q.  I ask  you,  upon  vour  oath,  was  it  your  inten- 
tion, or  that  of  your  father,  in  making  those  figures 
and  marks,  or  were  they  made,  with  a view  of  having 
an  application  made  directly  or  indirectly,  to  the 
Sheriff,  as  to  the  pannel,  which  he  was  to  return  ? 

A.  Certainly  not. 

Q.  Did  you,  or  your  father,  to  your  knowledge  or 
belief,  directly,  or  indirectly,  communicate  to  the 
Sheriff,  or  any  person  about  him,  your  view,  or  wish 
respecting  the  Jury  or  the  list,  which  you  had  got  on 
Friday  ? 

A.  Never. 

Q.  Have  you  any  reason  whatever  to  believe,  that* 
the  Sheriff  returned  the  jury,  or  any  part  of  it,  upoii 
your  nomination,  or  that  of  your  father? 

A.  I have  not  ; hut  on  the  contrary,  the  Sheriff  said, 
t fiat  he  was  in  such  a critical  situation,  that  he  would 
not  give  a copy  to  either  of  the  parties,  and  I told 
him,  at  the  time,  that  I did  not  care,  if  the  opposite 
party  had  a copy  of  it. 

Q..  Did  you,  or  your  father,  or  any  other  person, 
as  you  believe,  suggest  to  the  Sheriff,  to  put  any  names 
into  the  pannel,  or  to  omit  any,  or  to  change  the 
oider  of  them? 

A.  Certainly  not. 

Q.  When  you  made  the  figures  upon  that  paper, 
which  has  been  produced,  you  have  positively  sworn, 
that  you  had  not,  at  that  time,  seen  the  pannel  ? 

A.  I certainly  had  not.  + 

Q.  Had  you  seen  any  thing,  but  the  list,  whiqh  was 
furnished  by  Sir  Charles  Saxton,  and  the  list  which 
was  made  from  it,  by  your  father  ? 

A.  None  other. 
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Q.  Upon  your  oath,  with  what  view,  were  these 
marks  made  by  you,  and  vcur  father,  whether  was  it 
with  a view  to  the  Sheriff  altering  the  pannel,  or  with 
a view  to  yourselves  in  making  objections  to  indivi- 
duals of  the  jury  ? 

A.  It  was  only  for  our  own  convenience  ; — with  re- 
gard to  the  Sheriff,  we  had  no  communication  directly, 
or  indirectly. 

Q.  Did  you  shew-  your  list  to  any  person,  with  the 
intention  of  communicating  to  the  Sheriff,  what  your 
wish  was,  with  regard  to  the  jury  ? 

A.  Certainly  not. 

Recollect  particularly,  when  it  was,  that  you 
and  your  father  made  these  marks  upon  the  paper  ? 

A.  From  the  time  when  I received  it,  until  last 
night,  as  I received  information,,  respecting  the  jury. 

Q.  You  mean,  from  Friday  last  ? 

A.  Yes,  I had  no  other  list,  and  I did  not  get  this, 
till  Friday  last. 

Q.  By  Mr.  Burne.  You  said,  that  you  made  ob- 
servations upon  the  list,  as  you  received  information 
from  time  to  time,  did  you  make  any  remarks  upon  it 
yesterday  ? 

A.  I think,  I did,  I might  have  made  some. 

Q.  Can  you  say,  positively,  whether  you  did  yes- 
terday ? 

A.  I do  not  recollect  positively. 

Q.  Did  yon  see  it  yesterday  ? 

A.  I think  I did,  in  the  office. 

Q.  Bv  Mr.  Heyland.  I have  taken  it  down,  that 
you  said,  you  did  not  shew  the  list  to  any  person  with 
a view  of  its  being  communicated  to  the  Sheriff? 

A.  I did  not  shew  it  to  any  person,  for  the  purpose 
of  any  communication  with  the  Sheriff ; but  for  the 
purpose,  which  1 mentioned,  and  that  only. 

Mr.  Thomas  Kcmmis  again  examined  by  Mr.  Burne. 

Q.  Did  you  at  any  time  see  Mr.  James  ? 

A.  I have  seen  him,  but  never  spoke  a word  to 
him. 


V 


S9 


Cross-exnmined  by  Mr . Attorney  General. 

Q.  Was  there  any  application  made  by  you,  or  to 
vour  knowledge  or  belief,  by  any  person  authorized 
by  you,  to  Mr.  James , the  Sheriff,  to  return  any  per- 
son upon  the  pannei,  or  to  omit  any  person,  liable  to 
be  returned. 

A.  Never. 

Q.  Or  to  any  person,  through  whom  Mr.  James 
was  to  be  applied  to  ? 

A.  Certainly  not. 

Q.  Was  there  any  application  made  to  the  Sheriff, 
to  change  the  order,  in  which  the  names  stood  upon 
the  pannei  ? 

A.  Not  to  my  knowledge. 

Q.  Do  you  understand  the  question  ; I ask  you, 
was  there  any  application  to  the  Sheriff,  to  change  the 
order  of  the  names,  or  to  do  any  thing,  but  what  he 
might  chose  himself  ? 

A.  Certainly  not. 

Q.  When  did  you  see  a copy,  or  a list  purporting 
to  be  a copy  of  the  pannei  ? 

A.  I saw  that  list  on  Friday  last. 

Q.  And  not  before  ? 

A.  Certainly  not. 

Q.  You  made  a copy  of,  or  an  extract  from  it  ? 

A.  I did. 

Q.  For  what  purpose  did  you  make  it  ? 

A.  To  enable  me  to  enquire,  whether  it  would  be 
proper  to  challenge  arty  of  the  persons  so  returned  up 
on  the  Jury. 

Q.  Had  you  any  intention,  directly  or  indirect! v, 
that  such  matter  should  be  communicated  to  the 
Sheriff*? 

A.  Certainly  not. 

Q.  Did  you  shew  the  remarks,  which  were  made  by 
you,  upon  the  list,  to  any  person  ? 

A.  1 did  not. 

Q.  Did  you  take  any  step  whatever,  to  procure 
the  Sheriff  to  make  any  aheratiou  in  the  pannei  ? 

Q.  I never  did  : I never  spoke  to  him  ; and  I con- 
sidered it  my  duty,  to  enquire  after  every  name  upon 
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the  pannel,  in  order  to  ascertain,  whether  I should  chal- 
lenge or  not. 

o 

Re-examined  by  Mr.  Burke. 

Q.  You  prepared  a list,  of  which  we  hare  got  a 
copy  ? 

A.  I did. 

Q.  What  was  your  object  in  numbering  the  name* 
upon  that  list  ? 

A.  My  son  called  out  the  names  ; I never  looked 
at  his  list,  but  wrote  the  names  down,  as  he  called 
them. 

Q.  Look  at  the  list  which  he  had,  and  also  look  at 
your  own,  and  say,  whether  you  do  not  believe,  that 
the  order,  and  the  numbers  in  your  son’s  list,  corres- 
pond with  the  order,  and  the  numbers  in  your  own  ? 

A.  I believe  thev  do. 

Q.  Sir  Thomas  Gieadowe  Newcomen  is  the  first  on 
both  lists  ? 

A.  Yes. 

Q.  The  lion.  Price  Blackwood  is  second? 

A.  Yes, 

Q.  Mr.  Goff  is  third  in  both  ? 

A.  Yes. 

Q.  In  short,  without  going  through  all  the  names 
individually,  the  list  which  you  made,  and  that  which 
your  son  had  got,  correspond  ? 

A.  They  do. 

Q,.  Was  any  mark  annexed  to  the  name  of  Luke 
JVhite>  for  his  name  is  not  in  the  pannel,  but  is  in  the 
list,  and  I wish  to  know,  whether  there  be  any  mark 
annexed  in  the  list  ? 

Mr.  Attorney  General.  My  Lord,  I must  ob- 
ject to  the  witness  answering  this  question. 

Lord  Chief  Justice.  It  cannot  be  asked. 

Mr.  Burrowes.  My  Lord,  the  Court  is  not  in  pos- 
session of  the  object  with  which  the  question  is  asked  ; 
we  say,  that  a list  was  prepared,  for  the  purpose  of 
having  the  pannel  altered  ; we  allege,  that  there  are 
fourteen  names  altered  ; and  will  it  not  be  a fact  to  go 
to  the  Triers,  to  enable  them  to  judge,  whether  such 
an  alteration  took  place,  and  also,  whether  the  persons 
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concerned  might  not  have  so  acted,  as  to  prevent  parti- 
cular Jurors  named  in  the  Pannel  from  being  summoned 

Mr.  Kemmis.  My  Lord,  Sir  Charles  Saxton  did  not 
see  this  list,  nor  does  he  know  of  any  list  which  I 
made. 

Mr.  Goold.  But,  my  Lord,  the  question  is,  whe- 
ther there  was  any  mark  affixed  to  any  of  these  names* 
or  omitted  to  be  affixed,  with  a view  to  prevent  those 
jurors  from  being  summoned. 

Mr.  Kemmis.  I never  put  any  mark  to  a name,  or 
omitted  to  put  a mark  for  that  purpose. 

Mr.  Goold.  We  do  not  require  the  knowledge 
of  the  Crown  Solicitor  of  the  names  upon  the  pannel 
to  support  our  objection,  but  a potentiality  of  interfer- 
ing with  the  pannel,  and  this  point  has  been  decided  by 
a case,  which  occurred  upon  circuit,  before  Mr.  Ser- 
jeant Moore,  where  it  appeared  that  two  of  the  names 
were  annexed  within  a day  of  the  assizes,  and  Ser- 
jeant Moore  said,  there  was  ground  forimputing  cor- 
ruption or  partiality. 

Mr.  Serjeant  Moore.  In  that  case,  an  entire  day 
was  not  consumed  in  the  enquiry,  but  in  twenty  mi- 
nutes it  was  ascertained,  whether  the  party  did,  or  did 
not,  interfere  with  the  pannel;  and  it  was  proved,  that 
there  was  a direct  interference,  by  a party  having  an 
interest  in  the  cause. 

Lord  Chief  Justice.  The  witness  says, f that  the 
marks  were  made  for  Ins  own  use,  and  that  they  were 
not  shewn  to  any  person  ; how  can  they  be  evidence  in 
support  of  the  issue  ? 

Mr.  Johnson.  My  Lord,  the  reason  which  the  wit- 
ness assigned  for  not  disclosing  the  marks  was,  that 
they  were  to  enable  him  to  make  his  challenges  ; that 
could  only  apply  to  the  names,  whiyh  were  in  the 
pannel. 
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Mr.  Justice  Day.  He  did  not  know  whether  they 
were  in  the  pannel  or  not  ? 

Mr.  Johnson  How  did  he  guess  whether  they  were 
or  not  ? 

Lord  Chief  Justice.  We  cannot  compel  the  wit- 
ness to  give  this  evidence  unless  he  chooses. 

Edward  Croker  sworn , and  examined  by  Mr. 

Johnson. 

Q.  You  have  attended  this  day,  as  one  of  the  jurors, 
summoned  to  try  the  issue  ? 

A.  I have, 

Q.  When  were  you  summoned  to  attend  this  trial  ? 

A.  On  Saturday  morning. 

Q.  (By  Mr.  Heyland.)  Have  you  the  summons  in 
Court  ? 

A*  I have  not. 

Q..  What  day  was  it  dated  ? 

A I cannot  say. 

Note • Another  gentleman  attending  in  the  gallery, 
produced  the  summons  with  which  he  said  he  had  been 
served,  and  it  was  not  dated. 

Here  the  evidence  in  support  of  the  challenge  was 
closed. 

Mr.  Attorney  General.  My  Lords,  we  will  exa- 
mine the  Sheriff,  to  explain  this  matter. 

John  Kingston  James , Esq.  sworn  and  examined  by 
Mr.  Solicitor  General. 

Mr.  Burrowes.  My  Lords,  we  object  to  the  Sheriff 
being  examined ; he  is  not  a competent  w itness ; he 
comes  to  exculpate  himself  from  a serious  criminal 
harge,  for  which,  if  it  be  true,  a criminal  informa- 
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tion  would  lie  against  him.  There  is  a gentleman  of 
great  respectability,  whose  name  has  been  mentioned, 
who  is  a competent  witness*  and  to  whom  we  make  no 
objection. 

Mr.  Solicitor  General.  Have  your  Lordships  any 
doubt,  as  to  the  competency  of  the  Sheriff  to  give 
evidence  upon  this  occasion  ? 

Lord  Chief  Justice.  We  shall  be  glad  to  hear 
you. 

Mr.  Solicitor  General.  My  Lords,  if  the  She- 
riff were  produced  to  answer  questions  going  to  crimi- 
nate himself,  he  might  object  to  answer  them ; but 
any  thing  which  he  can  say  in  vindication  of  himself 
cannot  be  given  in  evidence  upon  the  trial  for  the  al- 
leged offence,  but  to  say  that  he  cannot  be  examined, 
because  his  moral  character  is  at  the  mercy  of  his  own 
oath,  I am  not  capable  of  discerning. 

Mr.  Justice  Oseorne.  It  is  an  objection  only  to  his 
credit. 

Mr.  Justice  Daly.  The  issue  is  between  the  Crown 
and  the  Defendant,  whether  the  Sheriff  returned  the 
pannel  properly,  or  not : the  testimony  of  the  Sheriff 
canot  be  given  in  evidence  for  himself  upon  a trial,  in 
which  he  is  a party. 

Mr.  Johnson.  My  Lords,  the  verdict  of  the  Triers 
will  have  great  influence  upon  any  jury. 

Mr.  Justice  Day.  The  verdict  of  the  Triers  carti*. 
not  be  given  in  evidence  for  the  Sheriff. 

Mr.  Johnson.  My  Lord,  I do  not  say  it  can;  but 
the  jury  will  hear  it  mentioned. 

Lord  Chief  Justice.  We  think  the  objection  is  not 
founded,  and  therefore  Mr.  Solicitor  proceed  in  your 
examination. 
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Q.  Mr.  James , you  prepared  this  pannel,  as  one  of 
the  Sheriffs  of  the  City  of  Dublin  ? 

A.  I did. 

Q.  When  did  you  send  out  the  summonses  ? 

A.  I think  it  was  on  Thursday  evening. 

Mr.  Justice  Day.  Did  you  then  send  out  all  the 
summonses  ? 

A.  Except  one,  my  Lord,  which  was  sent  out  on 
Saturday* 

Q.  When  bad  you  completed  this  pannel  in  the 
form,  in  which,  it  stood,  when  the  summonses  were 
issued  ? 

A-  It  was  on  Thursday  morning,  when  the  Sub-she- 
riff and  l arranged  it ; and  it  has  not  been  out  of  my 
possession  except  for  an  hour  or  two,  when  it  was  in 
the  possession  of  the  Sub-sheriff.  I arranged  it  from 
this  paper  which  I have  here. 

Q.  That  \yas  on  Thursday  ? 

A.  It  was. 

Q.  Upon  your  oath,  in  the  forming  of  this  pannel, 
as  it  first  stqod,  did  you  receive  any  suggestion,  or  in- 
timation, or  assistance,  or  direction,  directly  or  indi- 
rectly, from  the  Crown  Solicitor,  or  any  person  em- 
ployed hy  hipa  ? 

A.  Upon  my  oath,  I did  not. 

2.  Did  any  person,  connected  with  Government, 
direct,  or  insinuate,  intimate,  solicit  or  suggest,  a 
single  name  to  be  inserted  in,  or  omitted  out  of,  this 
pannel,  as  you  first  formed  it  ? 

A.  Certainly  not. 

Q.  I see,  that  there  are  two  or  three  alterations  or 
erasures  ; — were  they  made  before  you  sent  out  the 
summonses  ? 

A.  After. 

Q.  I perceive  three  erasures  ? 

4.  There  are,  either  three,  or  four,  which  I can 
readily  account  for. 

Lord  Chief  Justice.  Do  you  mean  upon  the  parch- 
ment pannel,  which  you  banded  intp  the  Court  ? 

A>  Yes,  my  Lord. 


2.  The  first  alteration  is  an  erasure  of  a name  at  the 
top  of  the  pannel  ? 

A.  Yes,  Sir  Thomas  Gleadowe  Newcomen. 

Q.  Be  so  good,  as  to  say,  why  you  struck  out  his 
name  ? 

A.  Yesterday,  upon  my  return  from  Church,  I ttas 
visited  by  Mr.  Montgomery , who  made  a particular  re- 
quest of  me,  that  I would  take  out  the  name  of  Sir 
Thomas  Gleadowe  Newcomen , as  he  was  under  an  ur- 
gent necessity  of  attending  a meeting  of  the  Royal 
Canal  Company  I refused  him,  at  first ; but  I 
struck  the  name  our  of  the  pannel,  this  morning. 

Q.  Was  it  in  consequence  of  that  request,  that  you 
struck  the  name  out  ? 

A . It  was. 

ft*  Did  any  person  on  behalf  of  the  Government 

suggest  that  to  you  ? 

A.  Certainly  not. 

(A-  What  was  the  second  erasure  ? 

A.  The  name  of  Daniel  Kinahan. 

ft*  That  name  is  not  now  on  the  pannel? 

A.  He  is  not  ; he  is  on  the  present  Grand  Jury,  and 
therefore  I struck  his  name  off  this  pannel. 

ft.  When  did  you  do  that  ? 

A.  On  the  first  day  of  the  Term,  after  the  Grand 
Jury  vvas  sworn,  and  I found  that  he  was  sworn  upou 
the  Grand  Jury,  I struck  his  name  off. 

ft  Did  any  person  apply  to  you,  for  the  purpose, 
Or  suggest  to  you  to  do  so. 

A.  Certainly  not,  but  I considered,  that  his  being 
one  of  the  Grand  Jury  incapitated  him  from  being  on 
the  petit  Jury. 

ft  What  was  the  next  alteration  \ 

A.  | put  the  name  of  Mr.  M a quay  in  the  place  of 
Mr.  Kinahan. 

ft  Did  you  do  that,  at  the  suggestion  of  anv  per- 
son ? 

A.  I did  nor, 

ft.  What  was  the  next  alteration,  or  when  did  you 
strike  out  the  name,  James  Nugent  f 

A . 1 think  it  was  this  moruing. 

ft*  Why  did  you  do  so  ? 
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A . In  consequence  of  a note,  which  I received  from 
his  brother,  the  late  Sub  sheriff,  soliciting,  as  a per- 
sonal favour,  that  I would  leave  him  out. 

ft.  Was  it  in  compliance  with  that  request,  or  in 
consequence  of  any  application  on  the  part  of  the 
Crown  Solicitor,  or  any  other  than  what  you  have 
mentioned  ? 

A.  It  certainly  was  not,  but  in  consequence  of  the 
note  from  his  brother. 

ft.  What  is  the  next  alteration  ? 

A . Erasing  the  name  of  Robert  Law. 

ft.  When  did  you  strike  out  his  name  ? 

A.  This  morning. 

ft.  What  was  your  reason  for  it  ? 

A . In  consequence  of  a similar  request  from  my 
brother  Sheriff,  Mr.  Hariy:  I first  declined  ; but  I af- 
terwards consented. 

ft.  Was  there  any  solicitation  by  Mr.  Kemmis , or 
any  person,  on  his  behalf,  or  by  any  other  person,  ex- 
cept Sheriff  liarty  to  omit  Mr.  Law's  name  ? 

A.  Certainly  not. 

Q,  Is  there  any  other  alteration  ? 

A.  I believe,  the  name  Benjamin  Darley  is  erased. 

ft.  Why  did  you  strike  that  out  ? 

A.  In  consequence  of  a note,  which  I received,  in- 
closing the  certificate  of  a physician,  stating,  that  it 
would  be  imprudent  for  him  to  attend  on  account  of 
his  taking  medicine. 

„ ft.  Was  there  any  other  motive  for  striking  out  his 

name  ? 

A.  There  was  not ; and  I struck  it  out  this  morning. 

ft.  Did  Messrs.  Kemmis,  or  either  of  them,  or  any 
other  person,  save  as  you  have  mentioned,  suggest  to 
you  to  omit  his  name  ? 

A.  Certainly  not. 

ft.  Was  there  any  other  alteration  ? 

A . There  was  ; — Mr.  Beaumont  was  returned  in  the 
panne!,  and  I struck  his  name  out. 

Q.  Why  did  you  strike  off  his  name  ? 

A.  In  consequence  of  a request,  which  I received 
from  himself,  and  the  Sub-sheriff  requesting  it  as  a 
favor,  tojeave  him  out. 
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Q.  When  did  you  erase  his  name  ? 

A.  On  Saturday . 

Q.  Was  there  any  name  inserted  in  his  place  ? 

A.  There  was;  I put  the  name  of  Joseph  Smith  : 
the  summons  for  whom  I filled  myself,  and  sent  out  on 
Friday  night 

Q.  Did  Mr.  Kemmis,  or  his  son,  on  any  other  per- 
son for  him,  or  on  behalf  of  government,  suggest  to 
vou  the  erasure  of  Mr.  Beaumont' s name,  or  the  in- 
sertion of  Mr.  Smith's  ? 

Q.  Certainly  not. 

Q.  Then  these  alterations  were  made  for  the  reasons 
which  you  have  mentioned,  and  none  other? 

A.  Certainly,  nor  would  I at  the  suggestion  of  any 
man,  be  influenced  in  the  discharge  of  my  public  duty. 

Q.  Had  you  any  communication  with  any  person, 
connected  with  government,  as  to  the  arrangement  of 
the  pannel,  or  the  order,  in  which  the  names  were 
placed  ? 

A.  By  virtue  of  mv  oath,  there  was  no  application 
made  to  me  by  Sir  Charles  Saxton , or  Mr.  Kemmis, 
or  his  son  ; nor  did  I give  a copy  of  the  pannel  to  any 
one,  however  it  may  have  been  obtained. 

Q.  You  have  already  spoken,  as  to  the  names j I ask 
you  now,  did  you,  at  any  time,  make  any  alteration 
in  the  order,  in  which  the  names  stand,  at  the  request 
of  Mr.  Kemmis,  or  his  son,  or  any  other  person  con- 
cerned for  the  crown  ? 

A.  Certainly  not. 

Q.  Did  you,  directly,  or  indirectly,  give  a cppv, 
or  authorize  any  person  to  give  a copy  to  Sir  Charles 
Saxton,  or  to  any  other  person,  connected  with  govern- 
ment ? 

A.  I did  not. 

Q.  Are  you  able  to  form  any  belief,  as  to  the  man- 
ner, in  which  a copy  of  this  pannel,  or  anv  part  of 

Mr.  Bijr rowes.  My  Lords,  I object  to  this  witness 
answering  any  question  upon  his  belief,  during  his  di- 
rect examination. 

Mr.  Solicitor  General,  f submit  to  the  objection, 
and  will  not  rejv  upon  the  question. 
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Q.  You  were  applied  toby  Mr.  Kemmis  to  gi\e  him 
a copy  of  the  pannei? 

A.  I was. 

Q.  Did  you  give  him  a copy  or  did  you  refuse  it  ? 

I refused  to  give  him  a copy,  stating  that  I was 
the  officer  between  the  crown  and  the  people,  and 
would  not  give  it. 

Q.  Did  Mr.  William  Kemmis  ask  you  for  the  copy, 
in  a secret,  clandestine  manner,  or  openly  ? 

A.  He  claimed  it  as  a right,  which  I refused,  but  I 
told  him,  that  if  the  agents  on  both  sides  agreed,  and 
that  it  would  expedite  business,  I would  give  a copy 
to  each. 

Q.  What  did  Mr.  William  Kemmis  say  to  that  ? 

A.  He  said,  the  agent  might  get  a copy,  if  he  ap- 
plied for  it. 

Q.  Did  Mr.  Kemmis , or  any  other  person,  on  his  be- 
half, or  of  the  government  apply  to  you,  or  send  any 
person  to  you,  to  suggest,  that  you  should  insert  the 
name  of  any  person  on  the  pannei,  or  that  you  should 
omit  the  name  of  any  person,  out  of  it,  or  to  change 
the  order  in  which  they  stood  ? 

A.  Certainly  not. 

Cross-Examined  by  Mr.  Goold. 

Q.  Let  me  look  at  that  list,  which  you  hold  in  your 
hand  ? 

A.  Here  it  is. 

Q.  Is  this  the  only  list,  which  you  ever  made? 

A.  I might  have  made  another  list. 

A.  I am  speaking  to  an  accurate  man, — Did  jou 
make  any  other  list  ? 

A.  Since  I received  the  Venire , I have  been  very 
anxious  to  make  out  a pannei  to  be  returned  to  it. 

Q.  No  doubt,  Sir;  do  you  believe,  that  you  did 
make  another  copy  ? 

A.  1 believe  I did. 

Q.  Where  is  it  ? 

A.  I do  not  know. 

Q.  Was  the  other  list  made  out  subsequent  to  this, 
or  before  it  ? 

A.  There  was  no  list  made  subsequent  to  this. 
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Q.  Then  it  must  be  subsequent  to  this  ? 

A.  Certainly. 

Q.  And  you  cannot  form  any  belief  where  it  is  ? 

A.  I cannot. 

Q.  You  heard  the  evidence,  which  has  been  given 
this  dav  ? 

A.  I did. 

Q.  You  perceived  the  miraculous  coincidence? 

A.  Certainly,  it  is  very  extraordinary. 

Q.  If  extraordinary,  how  came  it  to  pass? 

A.  It  is  so  extraordinary,  that  I cannot  account  for  it. 
Q.  You  are  a very  respectable  man,  and  will  give  a 
fair  answer ; — Was  this  coincidence  accidental,  or  by 
design  ? 

A.  I cannot  account  for  it  upon  an)7  rational  prin- 
ciple. 

Q.  Do  you  think  it  miraculous? 

A.  I do  not  believe  in  miracles. 

Q.  You  thought  it  like  a miracle  ? 

A.  It  is  verv  extraordinary. 

Q.  Was  it  the  effect  of  design,  or  of  chance  ? 

A.  U is  more  1'ke  design,  than  chance. 

Q.  Do  you  believe  it  was  by  design  ? 

A.  I do. 

Q.  Where  is  vour  under  Sheriff? 

A.  I saw  him  in  Court  this  day. 

Q.  Is  he  here  ? 

A.  I believe  so, 

Q.  Where  did  you  keep  this  particular  list,  which 
you  made  yourself  ? 

A.  In  mv  house,  in  my  private  secretary. 

Q.  Was  it  ever  out  of  your  possession  ? 

A.  It  was  for  an  hour  or  so. 

Q.  Have  you  a clerk  in  the  house  ? 

A.  I have.  , 

Mr.  Solicitor  General.  When  was  that  list  out 
of  your  possession,  for  the  time  to  which  you  allude? 

A.  Upon  the  first  day  of  the  Term,  when  I gave  it 
to  the  sub-Sheriff,  lest  it  should  be  called  for. 

Mr,  Goold.  Will  you  venture  to  say,  that  the  li  t, 
which  you  now  produce,  contains  the  same  names,  as 
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are  in  the  list  which  you  made  before,  or  different 
names  ? 

A.  I cannot  say  exactly. 

Q.  Do  you  not  believe,  that  it  was  a different  list  ? 

A.  I dare  say  it  might  be. 

Q.  In  whose  hand  writing  is  this  list  ? 

A.  It  is  my  own. 

Q.  Now,  do  you  not  believe,  that  there  is  so  great 
a difference  between  them,  that  many  respectable  names 
are  omitted  from  one,  which  are  in  the  other  ? 

A.  The  only  difference  consists  in  the  names  of 
Maquay  and  Smith . 

Q.  Do  you  know  all  the  names  which  are  in  the  for- 
mer list  ? 

A.  I do  not. 

Q.  Can  you  repeat  them  ? 

A.  No  ; but  I suppose,  they  are  all  in  this  list. 

Q.  How  long  before  you  made  the  last  list  had  you 
made  the  former  ? 

A.  I dare  say  five  days,  or  a week  before. 

Q.  The  Venire  was  not  delivered  to  you,  until  Fri- 
day week  ; did  you  make  out  the  list  before  you  re- 
ceived the  Venire  ? 

A.  No  ; it  was  afterwards. 

Q.  Who  was  the  Mr.  Montgomery , who  spoke  to 
you  about  Sir  Thomas  G.  Newcomen ; was  he  the  gen- 
tleman, who  moved  certain  resolutions  at  the  last 
Quarter  Assembl\\ 

A.  He  was. 

Q.  Do  you  mean  the  resolutions  relating  to  some 
book  about  Catholic  affairs? 

A,  Yes. 

Q.  When  did  you  summon  the  persons,  whose  names 
were  recently  put  upon  the  pannel  ? 

A.  The  next  person  was  Mr.  Smith, 

Q.  When  was  he  summoned  ? 

A.  On  Saturday . 

Q.  You  erased  names  this  morning  ? 

A.  Yes  ; but  I did  not  insert  others  in  their  place. 

Q.  Look  at  this  list  (shewing  the  witness  the  list 
which  had  been  given  to  Mr.  William  Kcmmis ) of 
whose  hand  writing  is  that  ? 

A.  I cannot  tell  ? 
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Q.  Do  you  not  believe,  that  in  this  pannel  there  are 
several  sworn  Orangemen? 

A.  I cannot  answer  that.  , 

Q.  Can  yoy  form  no  belief? 

A.  I cannot. 

Q.  Are  you  an  Englishman  ? . 

A.  No,  1 am  not,  I am  an  Irishman . 

Q.  You  speak  with  such  an  accent,  I took  }rou  for 
an  Englishman  : — in  whose  hand  writing  is  the  pannel  ? 

A.  It  is  in  my  own  hand  writing.  I engrossed  it 
myself;  I was  so  particular  in  the  formation  of  this 
jury,  that  I had  the  sub-sheriff  to  breakfast  with  me, 
in  order,  that  it  might  not  go  in  the  ordinary  way, 
through  the  office,  and  we  chequed  off  the  summonses. 

Q.  Then  you  made  it  put  with  the  assistance  of  the 
sub-sheriff? 

A.  I did  ; but  had  no  communication  with  govern- 
ment ; Messrs.  Kemmis , or  an}'  person  on  their  behalf. 

Mr.  Burrowes.  My  Lords,  We  call  upon  the  counsel 
for  the  Crown  to  produce,  and  examine  Sir  Charles 
Saxton , and  the  sub-sheriff. 

Mr.  Attorney  General.  My  Lords,  We  do  not 
think  it  necessary  to  call  any  other  witness  : — the  per- 
sons alluded  to  are  in  Court,  and  may  be  examined  by 
the  counsel  for  the  Traverser. 

Mr.  Burrowes.  My  Lords,  and  Gentlemen  Triers — 

Mr.  Justice  Day.  Are  you  going  to  speak  to  evi- 
dence } 

Mr.  Burrowes.  Yes,  my  Lord,  and  I am  the  less 
disinclined,  now  to  consume  time,  because  I am  sure, 
the  Attorney  General  will  not  conceive  it  right  to 
go  into  the  trial,  at  this  hour  of  the  day  ; if  the  chal- 
lenge should  be  decided  against  us.  But  even,  if  it 
were  not  so  late,  or  if  it  were  more  so,  I would  not 
discharge  my  duty,  if  I did  not  make  some  observa- 
tions upon  the  evidence.  Whether  the  Jury  has  been 
fairly  impannelied  to  try  the  issue  between  the  parties, 
is  as  important  an  inquiry,  as  what  verdict  they  should 
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find  ; because,  if  they  be  not  an  impartial  Jury,  it  is 
idle,  and  hopeless  to  examine  what  the  merits  are, 
which  would  be  then  altogether  out  of  the  case.— 
Gentlemen,  you  are  sworn  to  try,  whether  this  array 
of  the  Jury  was  made  at  the  denomination  of  the  Soli- 
citor for  the  Crown; — in  short,  the  challenge  is  to  this 
effect,  that  the  Crown  Solicitor  did  procure  through 
management  with  the  Sheriff,  a Jury  to  be  returned, 
which  would  not  stand  indifferent  between  the  Crown 
and  the  subject.  This  is  the  language  of  the  chal- 
lenge : — but  1 do  humbly  rely  upon  it,  that  the  affir- 
mative of  that  issue  will  be  well  maintained,  even 
although  it  should  not  be  established,  that  the  entire  of 
the  pannel  was  arrayed  at  the  selection,  and  by  the 
management  of  the  Crown  Solicitor.  If  any  practice, 
interference,  or  influence,  ever  so  slight,  appear  to 
have  been  used,  in  making  that  array,  it  is  not  com- 
petent for  a Jury,  so  tampered  with,  to  try  this  cause : 

! go  farther,  and  I say,  if  that  interference  was  by  any 
underling — by  any  instrument — by  any  one  acting  in 
the  name  of  the  Crown  Solicitor,  or  his  partner,  even 
though  he  did  not  know  it, — it  would  be  an  improper 
Jury,  even  though  the  Solicitor  were  entirely  free  from 
moral  taint.  If  a clerk  in  the  office  interfere  in  this 
matter,  the  employer  must  be  answerable;  not  to  the 
extent  of  being  punished,  but  of  having  this  array 
quashed.  The  question  for  the  Triers  to  decide  is, 
whether  any  thing  has  been  done,  with  respect  to  the 
arrangement  of  this  pannel  by  any  person,  in  the  em- 
ployment of  the  Sheriff,  or  the  Crown  Solicitor,  al- 
though without  their  knowledge,  yet  being  by  persons 
in  their  employment,  such  as  sub-sheriff,  or  other  per- 
son; a Jury  so  returned,  cannot  stand  indifferent  be- 
tween the  Crowm  and  the  party;  and  this  challenge 
ought  to  be  allowed. 

Gentlemen,  I conceive  then,  that  the  sole  question 
for  you,  as  Triers,  is,  whether,  De  facto , the  pannel 
was  tampered  W'ith,  through  the  agency  of  any  person 
connected  w'ith  the  Crown,  or  their  Solicitors,  or  the 
Sheriff,  or  any  person  connected  with  the  Sheriff,  who 
had  the  power  to  summon  them.  That  is  the  substance 
of  the  issue,  aud  it  is  no  defence  to  say,  that  though 


the  Triers  should  believe,  that  either  of  the  Messrs, 
Kernmis  actually  did  not  commission  any  person  to  in- 
ter  fere  with  the  Sheriffs, — still  if  he  were  interposed 
with,  or  if  the  sub-sheriff  were  interposed  with,  or  if 
any  trick  were  put  upon  the  Sheriff,  or  any  manage- 
ment practised,  incapable  of  being  got  at,  the  indiffer- 
ency  of  the  Jury  is  tainted,  and  they  stand  an  unfair 
Jury.  In  that  state  of  the  facts,  the  Triers  are  bound 
to  find  a verdict,  accordingly  ; the  consequence  of 
which  will  be,  the  quashing  of  this  array.  1 am  stat- 
ing those  preliminary  retnat ks,  to  avoid  the  painful 
duty,  which  devolves  upon  counsel,  of  struggling 
against  testimony,  procured  from  men  whom  I respect 
as  much  as  any’  men  in  the  community  ; and  whose 
testimony  might  be  received,  as  satisfactory,  were  it 
not,  that  persons  act  under  the  authority  of  their 
names,  so  as  to  affect  the  purity  of  trial,  and  to  which 
conduct  those  gentlemen  never  would  consent. 

If  I am  warranted,  in  what  I have  been  stating,  I 
will  proceed  to  shew,  that  it  is  impossible  for  rational 
men  to  doubt,  that  this  panne!  has  been  tampered  with 
by  some  persons  acting  from,  and  through  the  office,  in 
conjunction  with  some  person  in  the  Sheriff’s  office, 
framing  the  pannei  intended  to  be  returned,  and  alter- 
ing it,  according  to  the  wishes  and  dispositions  of 
those  who  were  desirous  of  a compliant  jury.  First, 
what  appears  ? That  the  Sheriff,  whose  duty  it  was,  as 
the  Crown  Solicitor  stated,  to  return  the  pannei,  t>n 
Thursday  last,  in  order  to  give  the  Traverser  an  oppor- 
tunity of  investigating  the  grounds  of  challenge  to  in- 
dividuals upon  the  pannei,  as  well  as  the  Crown  Solici- 
tor, did  not  make  such  return  ; it  now  appears,  that 
some  Jurors  have  been  returned,  who  were  not  autho- 
rized by  the  Venire ; for  the  authority  given  to  him 
was  to  summon  the  Jury  to  appear  upon  the  first  day  of 
the  Term,  and  several  of  the  summonses  were  not  is- 
sued until  after  the  return  had  expired. 

Lord  Chief  Justice.  Mr.  Burr  owes , there  is  a 
mistake  with  regard  to  that.  I have  examined  the  writ, 
and  1 find  it  returnable  on  Monday , in  fifteen  days  of 
>St.  Hilary , which  is  this  day  ? 

Mr.  Burrowes.  Then,  my  Lord,  we  were  under  a 
misconception,  and  I will  Dot  further  allude  to  it.  But 


is  not  this  an  ingredient  in  the  case,  not  to  be  passed 
over,  that  the  Solicitor  for  the  Crown  importuned  t he 
Sheriff,  dav  after  dav,  before  lie  should  make  his  re- 
turn to  give  a copv  of  the  Pannel,  and  that  the  S'eriff, 
though  not  bound  by  law  to  do  it,  olFered  to  disclose 
the  names  of  the  Jury,  provided,  that  there  was  a 
consent  with  the  agent  for  the  Traverser,  that  both 
parties  should  have  a copv  of  the  Pannel,  and  this  offer 
was  not  communicated  to  the  agent  for  t lie  Traverser. 
From  whence,  the  undeniable  inference  is,  that  the 
Solicitor  for  the  Crown  wanted  to  have  an  exclusive 
knowledge  of  the  individuals  composing  the  Jurv. 

Lord  ChiefJustice.  That  is  not  conformable  to 
the  evidence,  for  the  application  made  to  the  Sheriff 
was  for  a copy  of  the  pannel,  which  the  Sheriff  re- 
fused, unless  both  parties  were  to  have  it,  and  Mr.  IV. 
Kemmis  told  him,  he  had  no  objection,  that  the  other 
side  should  also  have  a copy  of  it. 

Mr.  Burrowes.  My  Lord,  does  not  his  conduct 
amount  to  clear  evidence,  that  he  wished  exclusively 
to  have  a copv  of  the  Pannel  ? And  that  he  would  not 
take  it,  if  there  were  to  be  a participation  with  the 
other  side.  For  all  the  sedulity  and  anxiety  of  the 
Solicitor  for  the  Crow  n were  at  an  end,  the  moment  he 
understood,  that  the  other  side  were  to  have  a copy 
also. 

Gentlemen,  vou  are  not  to  take  the  answer  of  the 
witness  against  his  acts.  1 rely  upon  his  acts,  as  I would 
noon  the  confession  of  the  individual,  as  to  the  object 
which  he  had  in  view  ; he  applied,  it  is  true,  to  the 
Sheriff  for  a copv  of  the  pannel  ; but  when  he  is  told, 
that  he  cannot  have  it,  unless  the  advantage  be  parti- 
cipated, he  drops  all  further  attempts  to  procure  it,  he 
does  not  communicate  to  the  agent  of  the  other  side, 
the  readiness  of  the  Sheriff  to  give  a copy  to  both  par- 
ties. But,  gentlemen,  what  1 have  stated  is  a feather 
in  the  scale,  it  is  but  dust  in  the  balance,  compared 
with  what  remains  behind  ; and  when  investigations  of 
this  kind  are  set  on  foot,  you  must  be  satisfied  with  cir- 
cumstantial evidence,  because,  gentlemen,  there  is  so 
much  address,  so  much  extraordinary  ingenuity  and 
artifice  practised  in  matters  of  this  nature,  that  it  is 
never  left  in  the  power  of  any  man,  wishing  for  a fair 
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investigation  to  arrive  at  a detection  of  the  guilt,  from 
positive  evidence.  No  instance  lias  ever  occurred,  in 
which  the  Sheriff  or  the  agent  has  in  open  Cf-urt,  ac- 
knowledged a tampering  with  the  Jury  : bat  it  is  from 
circumstances,  accidentally  discovered,  bearing  upon 
the  point  of  inquiry,  reinforced  bv  negative  evidence, 
resulting  from  the  suppression  of  evidence,  and  of 
explanations  in  the  power  of  the  party  to  supply. 

Gentlemen,  in  support  of  these  remarks,  what  does 
appear  most  unquestionably,  and  beyond  all  doubt  ? 
That  the  Crown  Solicitor  was  in  possession  of  nine 
tenths  of  the  pannel  at  least,  as  it  lias  been  arrayed,  be- 
fore it  was  legitimately  divulged  to  anv  person,  or  be- 
fore it  was  possible  for  the  agent  for  the  Traverser  to 
have  a knowledge  of  a single  individval  upon  it.  Gen- 
tlemen, I will  go  farther,  presently,  and  shew  you, 
that  the  pannel  was  actually  tampered  with.  What  has 
appeared?  It  has  appeared,  that  this  Gentleman,  who 
has  denied  any  direct  management  with  this  Jury,  did 
on  Friday  last  receive  in  the  Secretary’s  office,  from 
a Minister  of  the  Crown  in  this  kingdom,  from  his 
own  hand,  being  sent  for,  for  the  purpose  of  recceiv- 
ing  it,  a list,  containing  one  hundred  and  fifteen  names 
of  persons,  who  arc  all  named  in  the  pannel,  but 
which  list,  or  the  pannel,  of  which  it  is  a copy,  was 
not  divulged,  until  this  morning.  There  is  a coinei- 
dence  of  one  hundred  and  two  names.  Is  that  a fact? 
I hear  it  said,  but  I suppose  there  was  a complete  co- 
incidence. I say,  if  there  was,  it  would  create  the 
strongest  evidence  to  go  to  t he  Triers,  to  shew,  that 
the  Crown  Solicitor,  through  the  medium  of  a minis- 
ter in  the  Castle,  received  the  pannel,  which  the  She- 
riff states,  he  refused  to  disclose,  and  which,  therefore, 
if  you  believe  bis  testimony,  could  not  have  been 
obtained,  unless  by  some  contrivance,  or  practise, 
which  even  the  Sheriff  himself  cannot  develops.  Is 
the  coincidence,  the  eifect  of  chance,  or  is  it  a mi 
racle  ? Will  it  be  possible  for  you,  gentlemen  triers, 
to  hesitate  for  a moment  in  finding  a verdict  to  quash 
this  array,  and  give  your  Catholic  brethren  the  benefit 
of  the  laws  of  the  country — a fair  trial  by  a fair  iho- 
£$stant  Jury.  That  is  all  we  require. 

What  is  the  difference  between  the  pannel  and  the 


56 

list:  The  latter  comprehends  one  hundred  and  twelve 
names,  instead  of  the  whole  number  upon  the  former. 
The  difference  is  so  slight,  that  it  cannot  affect  the 
weight  of  the  evidence,  much  less  is  it  a ground  for 
rejecting  it  altogether.  If  there  had  been  a complete 
identity,  it  is  admitted,  that  if  i ot  the  effect  of  design, 
it  cannot  be,  of  a miracle  ; and  if  there  be  not  at*  exact 
identity,  as  there  are  degrees  in  miracles,  it  is  not 
quite  so  miraculous  : but  as  far  as  there  is  a coinci- 
dence, it  must  leave  you  without  any  doubt,  that  there 
has  been  some  corrupt  tampering — some  undue  pre- 
ference has  been  obtained  through  the  influence  of 
some  person — the  character  of  the  government  must 
be  tarnished  in  this  transaction,  which  cannot  be  de- 
fended by  the  able  and  zealous  advocacy  of  mv  learned 
f»iends  here,  nor  by  any  thing  which  they  can  assert 
here,  and  nothing  can  clear  away  the  imputation,  but  a 
consent  to  let  the  panncl  go,  and  give  an  opportunity 
for  the  return  of  another,  which  may  be  abo\e  all  ra- 
tional suspicion. 

Gentlemen,  either  of  the  two  inferences  result  most 
unquestionably  from  the  evidence.  It  is  utterly  im- 
possible to  compliment  any  man,  by  surrendering  our 
understanding  to  his  belief  of  what  is  incredible.  Ei- 
ther Mr.  Kemm's’s  list  actuated  the  return  of  the  pan- 
nel,  or  the  pannel  actuated  it.  The  Sheriff  admitted, 
that  the  list  which  has  been  made  out  either  governed 
the  pannel,  or  was  take  from  it;  otherwise,  it  is  im- 
possible to  account  for  their  being  so  nearly  identical, 
as  they  are.  This  matter  is  not  denied,  and  taking 
it  either  wav,  it  is  a scandalous  violation  of  that 
equality,  which  ought  to  prevail  in  the  return  of  a 
Jury. 

But,  gentlemen,  it  is  probable,  that  the  worse  alter- 
native is  true.  What  has  Mr.  William  Kemmis  told 
you?  He  got,  at  the  Castle,  a list  of  the  Jury,  who 
were  to  try  this  cause,  before  they  tvere  summoned.  I 
say,  I am  warranted  to  assume,  that  it  was  given  be- 
fore an  individual  was  summoned.  We  are  not  able  to 
know  when  they  were  summoned,  but  proof  has  been 
given  of  one  being  summoned  only  on  Saturday  last, 
from  which  1 have  a right  to  infer,  that  the  pannel 
was  not  summoned  until  Saturday. 
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Mr.  Justice  Daly.  The  Sheriff  said,  that  he  is- 
sued his  summonses  on  Thursday , except  one. 

Mr.  Burrowes.  My  Lord,  I am  perfectly  in  pos- 
sesion of  that,  and  will  not  state  the  facts,  different 
from  the  truth.  The  Sheriff  said,  he  issued  his  sum- 
mons on  Thursday  evening  ; but  no  proof  has  been 
made,  when  any  individual  was  served.  We  have 
proved  a service  upon  one,  last  Saturday , and  that 
upon  a man  not  inserted  on  Saturday . Therefore,  the 
counsel  on  the  other  side  have  not  satisfied  you  in 
this  respect,  and  the  utmost  which  you  canpresume 
is,  that  the  summonses,  in  general,  wereserved  on 
Friday, 

Mr.  Justice  Day.  The  pannel  was  formed  on  Thurs- 
day, 

Mr.  Burrowes.  My  Lord,  I shall  remark  upon 
that,  in  another  part  of  the  case.  The  Triers,  hold- 
ing themselves  indifferently  between  the  Crown  and 
the  subject,  as  I am  satisfied,  they  will,  must  presume, 
that  Sir  Charles  Saxton  had  that  list  of  the  Jury  in  bis 
pocket,  before  any  of  them  was  summoned.  But 
why  ? Because,  it  was  late  on  Thursday , when  he 
gave  it.  We  have  proved  a summons  served  on  Sa- 
turday, and  they  have  not  proved  a service,  even  on 
Friday,  and  Sir  Charles  Saxton,  the ‘minister  of  the 
country,  upon  whom  the  imputation  was  cast,  has  re- 
tired, scorning  to  exculpate  himself,  by  swearing,  that 
he  did  not  interfere  improperly  upon  the  subject; — 
leaving  it  uncertain  where  he  got  the  list — from  whom 
he  got  it — or  for  what  purpose — or  why  he  gave  it  to 
Mr.  Kemmis.  But  the  transaction  speaks  itself — and 
the  effect  cannot  be  over-whelmed  by  any  talents,  or 
eloquence,  which  may  follow  me. — It  is  not  possible  to 
rescue  the  Jury  from  the  imputation  which  falls  upon 
them,  and  if  they  shall  ultimately  try  the  cause,  I do 
not  envy  the  prosecutors  any  verdict,  which  may  be 
pronounced. 

Therefore,  Gentlemen,  you  see,  that  Sir  Charles 
Saxton  might  have  had  the  list,  before  the  Jurors  were 
summoned,  or  even  before  they  were  arrayed.  He 
gave  it  to  Mr.  William  Kemmis,  whom  he  sent  for. — 
The  witness  said,  he  could  not  state  the  precise  busi- 
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ness,  which  he  was  sent  for — But,  Gentlemen,  can  you 
hesitate  to  believe,  that  he  was  sent  for,  on  account  of 
this  very  particular  business,  when  nothing  else  is  proved 
to  have  been  done  ?— He  goes  to  the  castle  on  Thurs- 
day, being  sent  for,  and  he  receives  a list  of  the  Jury 
who  are  to  be  returned  to  try  this  important  cause.— 
Gentlemen,  do  you  not  believe,  that  Sir  Charles  Saxton 
had  it  some  time  before  he  sent  for  Mr.  William  Kan - 
mis  ? — Is  pot  the  inference  palpable? — Some  distance 
of  time  must  have  intervened,  between  his  obtaining 
the  list,  and  sending  for  the  Solicitor? — We  have  been 
told,  that  we  might  examine  Sir  Charles  Saxton: — But 
does  it  rest  upon  us,  who  allege  a tampering  with  the 
pannel,  to  resort  to  such  evidence,  and  leave  every 
thing  that  might  give  colour  to  the  transaction,  to  the 
cross-examination  of  the  witness?. — No; — Every  Juror 
will  say,  that  the  party,  whose  conduct  is  impeached, 
should  rescue  himself  from  the  imputation; — and  here 
they  have  suffered  Sir  Charles  Saxton  to  leave  the 
Court,  without  producing  him  to  be  examined. — We 
sent  for  him,  1 admit. — Why? — Because,  we  thought, 
that  if  we  had  not,  he  might,  at  the  time  of  the  in- 
quiry, be  conveniently  absent : — But  here  he  came 

was  present  during  great  part  of  the  inquiry,  and  de- 
parted, without  explaining  any  part  of  this  trans- 
action. 

Gentlemen,  upon  this  awful  subject,  you  stand  in 
the  situation  of  a Jury — dicharging  similar  functions, 
and  I am  appealing  to  you,  in  that  character.  1 con- 
sider, that  you  cannot  but  believe,  that  the  Secretary 
was  put  into  possession  or  the  pannel,  by  some  manage- 
ment er  other. — Now,  I will  shew  you,  that  the  pannel 
was  most  probably  altered  and  influenced,  according 
the  list,  which  was  obtained  by  the  Secretary,  either 
before  Mr.  William  Kemmis  got  it,  or  after. — The 
Sheriff  himself  wonders  at  the  coincidence  of  the 
names — You,  Gentlemen,  have  seen  various  instances, 
in  which  the  order,  and  position  of  the  names  have 
been  varied  in  the  pannel,  from  the  order  in  which  they 
stood  in  the  list.  There  cannot  be  a doubt,  that  the 
pannel  has  undergone  some  alteration,  in  consequence 
of  that  management,  some  way,  or  other  acting  upon 
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it. — What  did  Mr.  William  Kemmis  say,  respecting 
the  numbers? — He  altered  No.  4,  in  the  list  which  he 
got  from  the  Secretary,  to  No.  26 — Why  ?— To  help 
him  in  his  challenges. — How  that  could  be,  I cannot 
conceive,  nor  would  he  explain. 

But  the  numbers  coincide  with  the  order  of  the 
pannel,  and,  Gentlemen,  if  you  know  any  thing  of 
the  mode  of  framing  a pannel,  you  must  be  aware, 
that  it  becomes  a matter  of  consequenc  to  the  parties, 
to  know,— not  only  the  individuals,  returned  upon  the 
pannel,  but  the  order  in  which  they  stand  : — for,  if 
men  are  set  aside,  with  a view  of  arriving  at  better, 
that  selection  of  a Jury  can  be  facilitated  by  such  an 
identification,  as  appears  in  the  present  instance; — for 
although  there  be  an  alteration  in  the  change  of  posi- 
tion, yetLhe  numbers  correspond. 

It  may  be  stated,  that  the  Crown  has  an  indefinite 
right  of  setting  aside,  and  therefore  a precise  order 
would  be  no  object  to  them.  But,  gentlemen,  do  not 
be  deceived  by  that  argument ; — they  have  the  right, 
and  they  exercised  it,  in  such  a manner,  upon  a former 
occasion,  as  to  draw  down  upon  them  obloquy  and 
censure — they  set  aside  twenty-three  of  the  most  re- 
spectable inhabitants  of  the  city,  in  order  to  arrive  at, 
what  they  considered,  a favourable  Jury — who  disap- 
pointed them. — They  did  not  like  to  exercise  their. dis- 
cretion in  the  same  manner  ; — it  is  a discretion  founded 
in  usurpation,  and  whether,  acknowledged  by  law,  or 
not,  it  has  become  practice — but  should  be  used  with 
the  utmost  caution  and  fairness. 

f \ • 

Lord  Chief  Justice.  The  usage  is  as  ancient,  as 

any  in  our  law. 

Mr.  Bur rowes.  Mv  Lords,  I am  now  only  arguing 
npon  the  motives  of  exercising  it,  with  a view  of  shew- 
ing, that  the  Crown  did  not  wish  to  practice  it,  as  they 
had  done  before; — although  it  gives  the  Crown  the 
unequal  advantage  of  selecting  twelve  out  of  a pannel, 
containing  one  thousand— they  would  not  exercise  it 
in  the  bare-faced  manner,  in  which  they  did  upon  a 
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former  occasion,  and  upon  that  account,  it  became 
necessary  to  interfere  with,  and  alter  the  pannel.  There 
is  then,  that  other  feature  in  this  case,  that  either  the 
pannel,  which  has  been  returned  this  day,  suggested 
the  list; — or  the  list  suggested  the  pannel: — the  latter 
is,  infinitely,  the  most  probable  ; and  the  coincidence 
cannot  otherwise  be  rationally  accounted  for. — It  ap- 
pears, that  a pannel,  different  from  the  present,  but  to 
what  extent,  the  Sheriff  cannot  say,  v’as  arrayed  a 
week  before  the  present  one,  in  the  presence  of  the 
sub-sheriff,  and  equally  with  his  joint  assistance. 

Mr.  Justice  Day.  Varying  only  in  two  names. 

Mr.  Burrowses.  My  Lord,  He  could  only  ascertain 
t<vo  names. — Rut  he  could  not  say,  whether  it  was  not 
materially  different.  The  Sheriff  was  asked,  whether 
he  could  say,  that  this  pannel  coincided  with  his  first 
list? — He  said,  he  could  not. — Whether  it  differed  to 
the  extent  of  twenty  names? — He  said,  he  could  not. 

Then,  Gentlemen,  what  appears? — The  pannel  was 
arrayed  by  the  Castle  JSheriff \ and  his  sub-sheriff: — 
the  latter  is  not  produced,  to  give  any  account  of  the 
matter; — but  it  appears,  that  a list  of  this  p&nnel, 
varying  in  a very  few  instances,  came  from  the  Castle — 
from  the  Minister  of  the  country. — Is  there  not  more 
than  suspicion, — is  it  not  convincing  proof,  that  the 
original  pannel,  formed  a tveek  before,  was  sent  to  the 
Castle,  for  animadversion — to  be  varied,  according  to 
suggestion? — The  Crown  Solicitor  is  not  let  into  the 
secret ; — the  sub-sheriff  is  not  produced — but  a paper 
is  produced,  which  came  from  the  Castle,  and  it  is 
made  to  agree,  in  point  of  arrangement,  with  the 
pannel,  which  is  acted  upon. — Gentlemen,  it  is  quite 
impossible  for  you  to  find  a verdict,  saying,  that  you 
are  satisfied,  this  is  a pure  Jury; — that  it  has  not  been 
procured  by  tampering,  through  the  agency  of  the 
Crown  Solicitor — or  by  some  instrument,  anxious,  per 
fas  SC  nefas , to  obtain  a verdict,  which  may  obliterate 
the  effect  of  that  quieting  and  satisfactory  verdict,  which 
has  been  already  pronounced. 
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Gentlemen,  although  you  are  not  decide  upon  the 
guilt,  or  innocence  of  the  Roman  Catholics,  it  is  a 
question  of  much  importance  to  them,  whether  they 
shall  have  a fair,  and  impartial  Jury,  or  be  tried  by  a 
Jury,  procured  by  such  tampering,  as  has  appeared. — 
I do  say,  that  there  is  as  much  evidence  before  you,  as 
can  be  reasonably  expected  in  any  case,  where  pal- 
pable tampering  has  taken  place. — A case  occurred, 
lately,  in  the  Exchequer , where  a Juror,  after  he  was 
returned  in  the  pannel,  was  requested  to  go  upon  the 
lands,  which  was  the  subject  of  litigation,  to  make 
himself  acquainted  with  the  value  of  it,  and  the  Court 
set  aside  the  verdict,  without  costs,  because  they  would 
not  tolerate  a finding,  where  there  had  been  any  inter- 
position, management,  or  practice  of  any  kind,  by 
one  of  the  parties,  with  a Juror. — It  is  true,  Sir  Charles 
Saxton  is  not  a party  in  this  cause  ; — his  name  does  not 
appear  upon  the  record ,< — but,  gentlemen,  you  know 
who  he  is ; — that  he  is  a minister  of  this  country, 
deeply  interested  in  this  cause,  acting  for  the  Crown, 
in  the  most  important  affairs  of  the  state.  What  busi- 
ness had  he  in  sending  for  the  Crown  Solicitor? — Or 
in  getting  a copy  of  the  pannel,  before  the  Jurors  were 
summoned  ? — Do  you  believe,  that  he  obtained  it  from 
a love  of  justice,  with  a view  to  a fair  trial  of  the  Tra- 
verser ? It  is  manifest  he  could  not : he  procured  it 
clandestinely  ; and  although  it  is  alleged,  that  he  did 
to  enable  the  Crown  Solicitor  to  make  his  challenges, 
yet  there  is  ample  ground  to  presume,  that  it  was  for  a 
very  different  purpose.  The  pannel  was  in  the  posses- 
sion of  the  sub-sheriff,  and  although  he  was  here,  he 
was  not  examined.  Therefore,  this  case  does  not  rest 
upon  suspicion  ; there  is  more — there  is  violent  pre- 
sumptive proof,  upon  which  you,  gentlemen,  are 
bound  to  act,  that  this  Jury,  in  the  language  of  the 
challenge,  has  been  impannelled  under  the  nomination 
of  the  Solicitor  for  the  Crown,  acting  as  the  agent  of 
Sir  Charles  Saxton.  Whether  he  was  the  ^confidential 
instrument,  or  was  only  partially  entrusted,  the  objec- 
tion substantially  applies;  and  you  will  exercise  a 
sound  judgment  upon  this  solemn  and  awful  occasion, 
as  honest  men,  independently  between  the  Crown  and 
the  subject  : — your  verdict  will  be  the  fair  result  of 
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your  investigation,  and  I have  no  doubt,  the  convic- 
tion of  your  minds  will  be,  that  this  pannel  has  been 
tampered  with. 

Mr.  Attorney  General.  My  Lords,  it  is  my  pri- 
vilege to  say  a word,  or  two,  if  there  be  any  doubt 
upon  the  minds  of  the  Court,  or  the  Triers. 

Lord  Chief  Justice.  With  respect  to  the  neces- 
sity of  observing  in  reply, — you  must  judge  for 'your- 
self. 

Mr.  Attorney  General.  My  Lord,  I am  satisfied 
so  to  consider  it ; — and  really,  it  is  the  uncommon  de- 
gree of  warmth,  and  zeal  of  my  learned  friend,  who 
is  so  decided  an  enthusiast  in  this  cause,  and  every 
thing  connected  with  it,  which  give  a seriousness  to  the 
present  inquiry,  of  which  it,  otherwise,  would  not  be 
deserving — one  allegation  made,  in  support  of  the 
challenge — I should  suppose  by  an  accidental  lapse  of 
the  tongue,  is — that  the  return  was  made  by  the  Castle 
Sheriff. 

Mr.  Burrowes.  I only  intended  to  mean  the  Sheriff, 
whose  pannel  got  into  the  Castle. 

Mr.  Attorney  General.  The  question  is,  whether 
the  pannel,  which  has  been  returned  this  day,  was  made 
out,  at  the  nomination,  or  instance  of  any  person,  con- 
cerned on  behalf  of  the  Crown  ? — And,  therefore,  if 
it  was  made  by  any  Solicitor  for  the  Crown,  or  by  any 
other  person,  acting  for  them,  or  on  behalf  of  the 
government,  I readily  concede,  that  such  nomination 
w'ould  be  improper,  and  that  the  array  ought  to  be 
quashed.  But,  Gentlemen,  in  order  to  come  to  this 
conclusion,  you  must  convict  Mr.  Kemmis  and  his  son, 
and  Mr.  Sheriff  James , who  have  been  examined  upon 
their  oath,  of  absolute,  and  palpable  perjury. — For 
they  have  all  sworn  positively,  and  directly,  and  in- 
controvertibly,  on  the  part  of  Messrs.  Kemmis , that 
they  did  not  directly,  or  indirectly,  apply  to  the  Sheriff, 
or  solicit,  or  interfere  with  him  respecting  jhe  appoint- 
ment of  the  Jury. 
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Gentlemen,  the  Sheriff  has  also  been  examined,  and 
if  you  give  credit  to  him,  he  positively  states,  that  he 
formed  the  pannel ; and  that  be  did  not  directly,  or 
indirectly,  do  so,  at  the  nomination,  or  instance  of 
any  person, — much  less  of  any  person,  acting  under 
the  authority  of  the  Castle,  or  the  Solicitor,  concerned 
for  the  Crown.  Therefore,  gentlemen,  you  have  posi- 
tive and  direct  evidence  of  persons  of  respectability, 
upon  the  very  point,  upon  which  issue  has  been  joined, 
utterly  negativing  the  assertion,  which  has  been  made 
on  behalf  of  the  Traverser;  and  the  attempt  to  mis- 
lead you  upon  the  subject,  arises  from  an  effort  to  ex- 
cite suspicion  in  the  case  ; because  that  on  Friday  a 
copy  of  the  pannel,  supposing  it  to  be  such,  got  into 
the  possession  of  the  Solicitor  for  the  Crown. 

Gentlemen,  there  is  a great  mistake  in  this  matter, 
which  has  misled  the  enthusiasm  of  my  learned  friend 
to  an  extravagance,  in  supposing,  that  there  is  any 
mystery  in  the  return  of  the  Jury,  as  made  by  the 
Sheriff. 

Gentlemen,  if  the  Sheriff,  upon  the  very  day  when 
he  was  applied  to,  by  Mr.  William  Kemmis,  for  a 
copy  of  the  pannel,  had  given  a full  copy  of  it,  that 
would  not,  in  the  slightest  degree,  invalidate  the  re- 
turn ; nor  be  any  ground  to  support  the  challenge, 
which  is  now  taken  to  the  array.  The  Sheriff  does  not 
take  any  oath,  not  to  disclose  the  pannel.  In  other 
cases,  tfie  pannel  is  disclosed  to  both  parties,  at  a rea- 
sonable time  before  the  trial,  in  order,  that  they  may 
know  the  qualifications  of  the  Jurors,  and  be  prepared 
with  their  challenges.  Accordingly,  Mr.  Kemmis , 
founding  himself  upon  that  practice,  openly  applied 
to  the  Sheriff,  for  a copy  of  the  pannel,  as  a matter  of 
right;  there  was  no  secret,  or  mystery  in  the  applica- 
tion ; it  was  not  made,  until* it  was  supposed  the  pannel 
had  been  returned  : — the  Sheriff  refused  to  give  a copy 
of  the  pannel,  from  a peculiar  delicacy,  not  conceiving 
himself  bound  to  grant  it;  and  therefore  exercising  a 
caution,  respecting  these  trials,  and  apprehending  that 
an  ill  use  might  he  made  of  what  he  should  do,  at  the 
instance  of  one  of  the  parties.  The  claim,  as  I said. 
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was  made  openly,  not  as  a matter  of  favour,  but  of 
right;  it  was  made  not  clandestinely,  or  secretly  ; and 
it  was  refused  by  the  Sheriff,  who  had  previously 
made  out  his  pannel,  definitively,  and  conclusively, 
excepting  the  few  instances,  which  he  has  explained. 
You  recollect,  that  the  Sheriff  issued  his  summons  on 
Thursday , for  the  whole  pannel,  and  therefore,  we 
must  conclude,  that  it  had  been  fixed,  and  ascertained, 
upon,  or  prior  to;  that  day.  It  ik  not  pretended,  that 
there  was  any  copy  in  the  possession  of  the  Solicitor 
for  the  Crown,  or  Sir  Charles  Saxton , until  Friday . 
But  it  is  alleged,  on  the  other  side,  that  it  is  probabie, 
that  Sir  Charles  Saxton  had  a copy  long  before.  Gen- 
tlemen, I submit  to  you,  that  the  probability  has  been 
the  other  way  ; for  the  first  thing  he  would  do,  after 
he  received  it,  would  be  exactly  what  he  did,  that  is, 
put  it  into  the  hands  of  the  Crown  Solicitor.  Gentle- 
men, we  are  not  now  investigating  how,  or  in  what 
way,  this  copy  was  obtained  ; it  was  obtained  on  Fri- 
day; but  not  until  after  the  pannel  was  completed,  and 
the  summonses  had  been  issued  ; and  as  to  the  altera- 
tions, which,  are  charged  by  my  learned  frieud,  to 
have  been  made,  at  the  instance  of  the  Crown  Solicitor, 
or  the  Government, — surely,  they  are  rebutted  by  the 
evidence,  which  you  have  heard  ; the  Sheriff  has  ex-' 
plained  those  alterations  to  you,  and  the  manner  in 
which  they  were  made  by  him,  in  consequence  of  ap- 
plications of  particular  individuals,  and  not  at  the  in- 
stance of  the  Crown  Solicitor,  or  any  person  concerned 
for  the  Government.  But  it  has  been  endeavoured  to 
throw  out  an  insinuation  before  the  public,  that  there 
was  some  corrupt  practice,  by  which  a copy  of  the  pan- 
nel was  obtained.  Gentlemen,  that  is  a matter  foreign 
to  the  issue,  which  you  have  to  try.  The  duty  of  an 
active  agent  is  to  get  a copy  of  the  pannel  of  the  Jury, 
by  which  the  cause  is  to  be  tried.  It  is  no  imputation, 
that  the  agent  applied  to  the  Sheriff,  or  that  the  Sheriff 
refused  to  comply.  The  activity  of  an  agent,  in  the 
discharge  of  a duty,  which  he  is  bound  to  fulfil, — to 
inform  himself  concerning  which  juror  he  should  chal- 
lenge, and  which  he  sh  mid  not, — can  never  be  con- 
strued into  an  act  of  turpitude,  from  which,  it  is  to  be 
inferred,  not-  only,  that  he  did  an  improper  act,  by 
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prevailing  upon  the  Sheriff  to  form  a wrong  panne], 
but  also, that  the  Sheriff  was  a party  in  the  collusion,  and 
made  a wrong  pannel  at  the  nomination  of  the  agent. 

Gentlemen,  if  there  were  any  thing  wrong  in  the 
mode  of  obtaining  a copy  of  the  pannel,  that  would 
be  the  subject  of  another  enquiry.  If  the  Sheriff 
gave  a copy  of  it,  or  if  his  bailiffs,  to  whom  the  sum- 
monses were  delivered  gave  a copy,  it  is  not  now  to 
be  enquired,  whether  they  were  right  or  wrong  ; but 
giving  it  after  the  pannel  was  formed,  is  no  evidence 
in  support  of  the  challehge ; even  if  it  should  be 
thought  improper  on  the  part  of  the  bailiffs  employed 
to  summon  the  Jury,  to  discover  who  the  Jurors 
were.  I must  observe,  that  the  Bailiffs  are  under  no 
obligation  of  secrecy.  But  even,  if  they  were  wrong, 
it  amounts  to  no  proof  of  the  issue  before  you,  that 
the  Sheriff  made  out  the  pannel  at  the  nomination,  or 
according  to  the  wish,  or  inclination  of  the  Crown 
Solicitor,  or  of  anj'  person  concerned  on  behalf  of  the 
prosecution,  and  that  is  the  only  question  upon  which 
you  have  to  decide. 

Gentlemen,  the  question  is,  what  was  done  be- 
fore the  Pannel  was  formed  ? It  appears  conclusively, 
unless  you  believe  the  Sheriff  to  be  perjured,  that  the 
pannel  was  completed  on  Thursday,  and  that  all  the 
summonses,  save  in  the  instance  of  one  single  Juror, 
were  issued  that  dav  ; the  striking  out  of  some  names 
afterwards,  has  been  satisfactorily  explained  by  the 
Sheriff,  but  the  obtaining  a copy  of  the  pannel,  after 
it  was  definitively  formed,  and  that  copy  not  obtained 
from  the  Sheriff,  for  it  was  positively  denied  by  him, 
is  no  evidence,  direct  or  presumptive,  that  the  pannel 
itself  was  formed  at  the  instance,  or  nomination  of 
any  person  concerned  in  the  prosecution,  and  the  want 
of  a complete  coincidence  between  the  copy  obtained, 
and  the  pannel  actually  returned,  is  conclusive  to 
shew,  that  it  was  not  furnished  by  the  Sheriff,  for,  if 
the  Sheriff  were  influenced  to  make  the  pannel,  why 
would-be  hesitate  to  give  a complete  copy  ? Or  why 
should  he  be  applied  to,  for  a copy,  by  those?  who 
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previously  knew  the  names  of  the  persons  to  be  re- 
turned, if  the  charge  be  well  founded,  that  the  pan- 
nel  was  arrayed  at  our  nomination  r And  therefore, 
gentlemen,  there  is  nothing  but  suspicion,  not  only 
unsupported  by,  but  directly  contrary  to,  the  testi- 
mony of  three  unimpeachable  witnesses,  and  the  facts, 
and  circumstances  of  the  case.  So  that  you  will  have 
no  hesitation,  under  the  direction  of  the  court,  in 
deciding,  that  this  pannel  was  not  arrayed  at  the  in- 
stance, or  by  the  procurement  of  the  Solicitor  for  the 
Crown. 

Lord  Chief  Justice.  Gentlemen,  it  appears  to 
us,  extremely  important,  that  you,  who  are  to  try  the 
challenge,  should  understand  what  is  alleged  by  it, 
( here  his  Lordship  read  the  challenge.)  Gentlemen,  if 
the  facts,  so  asserted  were  established  to  your  satis- 
faction, 3'ou  can  have  no  doubt,  that  this  would  be 
an  unfit  Jur}T  to  try  the  cause.  But,  gentlemen,  in 
deciding  upon  that  question,  as  in  all  others,  those, 
who  are  to  pronounce  their  judgment  upon  evidence, 
must  see,  whether  that  evidence  bears  out  the  facts, 
which  have  been  alleged.  There  have  been  three 
witnesses,  and  only  three  witnesses  examined,  every 
one  of  whom  so  far  as  relates  to  himself. — Mr.  Thomas 
Kcmmis , and  his  son — utterly  deny  all  interference, 
directly  or  indirectly,  with  the  formation  of  the  pan- 
nel. And  the  Sheri  If  equally  denies  all  interference  on 
their  part,  or  by  any  otehr  person  concerned,  or  sup- 
posed to  be  concerned  in  the  prosecution.  And  there- 
fore, gentlemen,  it  must  require  very  strong  circum- 
stances, indeed,  to  prevail  upon  you  to  believe,  that 
the  facts  are  in  opposition  to  such  testimon}^.  The 
Sheriff  has  denied  all  interference  with  respect  to  the 
formation  and  return  of  the  pannel,  solemnly,  fully, 
and  powerfully,  as  man  can  do.  There  is  a fact  in 
the  case,  which  it  would,  perhaps  be  better,  did 
not  exist.  It  appears,  that  a copy  of  the  fiarinel 
got  into  the  possession  of  the  Crown  Solicitor,  and  that 
jio  copy  got  into  the  possession  of  the  opposite  party. 
Tho  list,  which  has  been  produced,  has  a sufficient 
coincidence  with  the  pinnel,  so  as  to  leave  no  doubt' 
that  it  was  procured,  as  a copy  ; and  the  very  differ. 
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ence  in  some  of  the  names,  and  the  order  in  which 
they  stand  are  relied  upon,  as  circumstances  to  shew, 
that  this  pannel  has  been  Corruptly  made,  as  well  as 
improperly  communicated. 

Gentlemen,  it  appears,  that  an  application  was  made 
by  Mr.  William  Kemmis , early  in  the  last  week,  to 
the  Sheriff,  to,  return  the  pannel,  and  a copy  of  it  was 
demanded,  not  as  a matter  of  favour,  or  as  a clandes- 
tine application,  but  under  a conviction,  as  he  states 
upon  his  oath,  that  he  had  a right  to  demand  what  he 
asked.  If  the  Sheriff  had  complied,  that  circumstance 
would  be  no  evidence  to  shew,  that  an  improper  inter- 
ference had  been  used  in  forming  the  pannel.  But 
the  Sheriff  refused  it,  saying  at  the  same  time,  that  if 
both  parties  consented,  he  had  no  objection,  that  both 
should  have  a copy.  It  appears,  however,  that  one 
of  the  parties  obtained  copy.  The  Sheriff  positively 
swears,  that  it  was  not  by  his  consent ; nor  does  he 
know,  how  it  got  into  the  possession  of  the  party. 
Therefore,  Gentlemen,  if  the  case  rested  upon  the 
communication  of  this  copy,  however  it  may  be  wrong, 
and  there  is  no  possibility  of  approving  of  it— you 
will  judge,  whether  it  carries  conviction  to  your  minds, 
that  the  pannel  itself  has  been  corruptly,  and  by  im- 
proper interference,  formed  in  the  state,  in  which  it 
was,  when  made  out  by  the  Sheriff.  On  Friday , the  copv 
came  to  Mr.  Kemmis , from  the  Castle.  The  Sheriff 
had  formed  it  upon  Thursday . The  summonses  were 
sent  out  on  that  evening  to  all  the  Jurors,  eKcept  one. 
The  pannel  was  then  formed,  and  completed  on  Thurs- 
day, and  not  before.  A copy  was  delivered  to  Mr. 
Kemmis  on  Friday ; it  may  be  presumed  very  shortly 
alter  it  had  been  obtained.  At  that  time,  the  pannel 
was  completely  formed.  Some  alterations  were  after- 
wards made  by  erasing  names,  and  putting  others  in 
their  place.  The  Sheriff  has  declared,  upon  his  oath, 
the  mode,  the  motive,  and  the  manner,  in  which  those 
alterations  were  made:  in  every  one,  he  utterly  denies 
all  interference  on  the  part  of  the  prosecution  ; and  he 
has  accounted  for  them,  upon  private,  distinct  grounds, 
applicable  to  each  individual,  respecting  the  change  of 
name  ; and  as  to  supposing,  that  the  change  of  names, 


68 


under  such  circumstances,  can  be  imputed  to  the  inter- 
ference of  the  Crown  officer,  it  would  be  going  entire- 
ly against  the  evidence  of  three  persons,  without  any 
evidence  being  laid  before  you,  from  whence  such  an 
inference  could  be  drawn. 

Gentlemen,  the  questions  are  very  different,  whether 
a knowledge  of  the  pannel  has  been  improperly  pro- 
cured ? — Or  whether  the  Sheriff  has  been  tampered 
with  in  the  formation  of  it?  There  is  no  such  direct 
connection  between  the  facts,  as  to  suppose  that  the 
one  might  not  take  place  without  the  other.  A Solicitor 
is  not  unwarranted  in  endeavouring,  by  fair  means,  to 
procure  possession  of  a copy  of  the  pannel,  and  when 
he  has  obtained  it,  he  is  not  unwarranted  in  using  it, 
in  preparing  his  challenges.  What  difference  does  it 
make  in  the  case  ? The  party  obtaining  a copy,  has 
the  superior  advantage  of  a longer  time,  for  consider- 
ing the  persons,  whom  he  would  challenge,  and  whom 
he  would  not; — but  that  is  a very  different  question 
indeed,  from  what  is  submitted  to  you,  by  the  chal- 
lenge ; — whether  the  Sheriff  had  the  names  of  the 
Jurors  dictated  to  him,  and  whether  he  inserted  them 
in  his  pannel  from  the  dictation  of  another. 

Gentlemen,  If  this  pannel  was  completed  on  Thurs- 
day, with  the  exception  of  the  alterations,  which  have 
been  accounted  for  ; — the  first  period  in  which  you  find 
any  evidence  of  a copy  getting  into  the  possession  of  the 
Solicitor  for  the  Crown,  was  the  following  day  ; — you 
would  suppose  that  they  would  use  it  as  speedily  as 
they  could  ; — yrou  will  judge,  whether  under  these  cir- 
cumstances, the  pannel,  which  the  Sheriff  swears  was 
formed  in  the  manner  he  told  yTou,  and  which  remained 
in  the  same  state,  save  as  to  the  alterations,  which  he 
accounted  for,  and  which  no  party  in  the  cause  is  re- 
sponsible for was  corruptly  formed  ? That  circum- 

stance of  the  possession  of  a copy  of  the  pannel,  is  the 
only  one,  upon  which  the  counsel  for  the  Traverser 
can  rely’,  to  support  the  accusation  of  an  interference 
with  the  Sheriff,  contray'  to  the  direct  and  positive  tes- 
timony of  the  Sheri T,  and  the  Messrs.  Kemmis . Gen- 
tlemen, if  you  believe,  that  they,  or  either  of  them,  or 
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any  person  for  them,  in  any  manner  dictated,  altered,  or 
in  any  respect  procured  a change  in  the  pannel,  you  will 
find  for  the  challenge.  But  if  you  are  satisfied,  that 
the  pannel  was  fairly  arrayed  by  the  Sheriff,  and  not  at 
the  dictation  of  any  person  for  the  Crown,  you  will 
find  against  the  challenge;  and  hold  the  Jury  returned, 
to  be  a fit  Jury  to  try  the  cause.  You  are,  in  fact, 
trying  the  competency  of  the  Jury  ; and  you  are  to 
determine,  whether  they  are  free  from  the  imputations, 
which  have  been  thrown  out,  affecting  the  Sheriff  and 
the  Crown  Solicitor.  If  you  think  that  that  the  pannel 
was  formed  corruptly,  or  improperly,  you  will  find 
for  the  challenge ; but  if  you  should  he  of  opinion, 
that  the  pannel  was  fairly  and  honestly  arrayed  by  the 
Sheriff,  you  will  find  against  it. 


The  Triers  retired  for  about  five  minutes,  and  upon 
their  return,  stated  their  finding  to  be  against  the 
challenge. 


Mr.  Attorney  General.  My  Lords,  we  now  pro- 
pose, that  the  Jury  should  be  sworn,  and  further  pro- 
ceeedings  adjourned  until  to-morrow. 

Lord  Chief  Justice.  We  think  it  rather  late; — it 
is  near  six  o’cIock,  and  we  had  better  sit  early  to- 
morrow, and  then  proceed  on  the  trial. 
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Tuesday , 23 th  January , 1812. 

THE  pannel  of  the  Jury  was  again  ealled  over : 

Honorable  Blackwood,  as  appearing  first  upon 

the  pannel,  was  called  to  be  sworn. 

Mr.  BurrOwes.  My  Lords,  Upon  the  part  of  the 
Traverser,  it  has  been  communicated  to  me,  that  seve- 
ral challenges  are  intended  to  be  made  to  individual 
gentlemen,  who  have  been  returned  upon  this  pannel. 
My  Lords,  what  1 am  now  going  to  mention,  in  open 
Court,  is  rather  addressed  to  the  discretion  of  the 
Attorney  General,  than  to  the  legal  discretion  of 
the  Court;  but  still  it  is  matter  fit  to  be  mentioned  in 
Court,  in  order  to  save  the  public  time ; and  I solemnly 
declare,  that  in  making  the  proposition,  I do  not  mean 
to  make  a reflection  upon  any  individual.  My  learned 
colleagues  agree  with  me,  that  it  is  right,  and  expe- 
dient to  expedite  the  public  business,  and  for  that  pur- 
pose, we  will  waive  every  challenge  to  any  person, 
called  upon  the  Jury,  provided  the  counsel  for  the 
Crown  will  consent,  that  each  Gentleman,  as  he  is 
called,  shall  declare,  upon  his  honor,  whether  he  is  an 
orange-man,  or  not;  we  will  consent,  that  every  Gen- 
tleman, who  will  assert,  that  he  is  not  an  orange-man, 
shall  be  sworn  upon  the  Jury.  We  require  no  other 
proof,  or  establishment  of  the  negative,  but  the  indi- 
vidual Gentleman,  solemnly  declaring,  before  he  is 
sworn  here,  that  lie  is  not  an  orange-man.  I hope  it 
will  not  be  said,  that  this  proposition  is  made  for  in- 
flammatory purposes ; or  to  supply  fuel  for  the  news- 
papers. But,  I do  not  deny  what  impression  it  ought 
to  have  every  where,  if  it  be  rejected. 

Lord  Chief  Justice.  What  is  now  said,  is  not 
addressed  to  the  Court,  as  an  objection  ; and  there- 
fore, having  nothing  to  do  with  it,  we  may  proceed, 
and  have  the  Jury  sworn. 
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Mr.  Attorney  General.  My  Lords,  if  there  be 
any  legal  objection  made,  or  if  there  be  any  thing 
suggested  to  shew,  that  any  individual  was  unfit,  from 
bias  or  partiality,  to  try  the  issue,  I would  consent  to 
have  him  removed;  but  as  to  this  general  allegation 
I know  not,  what  it  means — I know  not,  what  consti- 
tutes the  character  of  an  Orangeman,  or  what  are  the 
ingredients  of  which  it  is  composed  ; much  less  do  I 
know  any  thing,  which  can  disqualify  the  person  called 
to  act  as  a juror;  and  therefore,  my  Lords,  I cannot 
join  in  disparaging  the  Gentleman,  of  whom  1 know 
nothing,  or  others,  'who  are  called  upon  the  panne!  ; 
and  who  are  stated  to  be  unfit  to  try  a criminal  case  : 

— it  would  be  unbecoming  of  me  to  yield  to  such  ob- 
jection, and  I consider  it  as  a snare  throw  n out  to  in- 
volve me.  Let  the  Counsel  for  the  Traverser  state 
their  objection  to  each  individual  Gentleman,  as  he 
comes  to  the  book;  and  we  will  examine  it;  but  these 
observations,  departing  from  the  common  course  of 
proceedings,  are  calculated  to  excite  distrust  and  other 
ill  effects,  which  it  is  the  common  interest  of  us  all 
to  put  an  end  to. 

Mr.  Blrrowes.  I will  consent  to  waive  all  chal- 
lenges, if  the  Attorney  General  will  consent  to  bal-  • 

lot  for  twelve  out  of  the  pannel. 

\ 1 , . • 

Mr.  Attorney  General.  Surely,  this  proposition 
is  foreign  to  the  cause.  My  Learned  Friend  is  lend- 
ing himself  too  much  to  party,  when  he  makes  this 
proposition.  Why  should  not  the  proceedings,  in  this 
case,  be  conformable  to  all  other  cases,  which  have 
taken  place  since  the  introduction  of  the  common  law 
into  Ireland . 

Mr.  Burrowes.  Consents,  a thousand  times,  occur, 
even  in  criminal  cases; — and  every  case  depends  upon 
its  own  particular  circumstances. 

My  Lords,  there  is  an  affidavit  preparing,  for  the 
purpose  of  postponing  this  trial,  fora  week;  it  may 
save  time,  that  I should  now  state  the  purport  of  it. — 

The  Traverser  swears,  that  it  has  appeared,  and  yes- 
terday your  Lordships  had  judicial  knowledge,  u.at  a 
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paper,  purporting  to  be  a copy  of  the  pannel,  and 
almost  exactly  coinciding  with  it,  was  given  by  the 
under  Secretary  to  the  Solicitor  for  the  Crown,  several 
days  before  it  was  returned  by  the  Sheriff,  although 
the  Sheriff  refused  to  give  a copy  of  it,  and  did  not 
give  a copy  of  it  to  the  Solicitor  for  the  Crown,  or  to 
any  other  person.  The  Traverser  swears,  that  the 
pannel  has  been  interfered  with,  and  in  consequence 
of  that,  the  names  of  the  jurors  have  been  displaced, 
and  that  men,  hostile  to  him,  have  been  put  forward 
upon  it ; and  that  he  will  be  able  to  discover  evidence 
to  prove  such  interference.  It  wras  obvious  to  your 
Lordships,  that  an  advantage  was  given  to  the  prose- 
cutor, which  it  was  not  in  the  power  of  the  Traverser 
to  have.  Upon  the  grounds  stated  in  the  affidavit,  we 
humbly  apply  to  the  discretion  of  the  Court,  and  es- 
pecially from  what  appeared  yesterday,  to  postpone 
this  trial  for  a a week. 

Lord  CiiiEr  Justice*  Read  the  affidavit. 

Mr.  Bukrowes  My  Lord,  it  is  not  yet  sworn ; the 
Agent  is  preparing  it. 

Mr.  Justice  Day.  Your  affidavit  should  have  been 
prepared. 

Mr.  Burrowes.  My  Lords,  I confess,  I think  it 
ought. 

Mr.  Justice  Osborne.  We  are  losing  a great  deal 
of  valuable  time. 

The  Court  waited  near  half  an  hour,  when  an  affi- 
davit was  sworn  by  the  Traverser,  and  read  as  fol- 
lows : — 

The  King  against  \ The  Traverser,  Thomas  Kir - 

Thomas  Kirwan  ) wan,  maketh  oath,  and  saith, 
that  this  Deponent  attended  in  Court  yesterday,  pur- 
suant to  his  recognizance  when  he  heard  the  pannel 
read,  and  called  over,  and  to  his  infinite  mortifica- 
tion discovered  that  the  far  greater  proportion  of  the 
said  pannel,  and  particularly  almost  all  the  persons 
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likely  to  be  left  on  as  Jurors,  are  generally  considered, 
to  be,  and  are  as  the  Deponent  believes,  hostile  and  ad- 
verse to  the  Roman  Catholics  of  Ireland,  and  many  of 
whom  are,  as  he  believes,  sworn  Orangemen,  saith 
that  the  persons  most  likely  to  be  adverse  to  the  De- 
ponent, were  the  most  punctual  in  their  attendance. 
And  that  the  foreman  of  the  said  pannel  is,  as  this 
Deponent  is  informed,  and  believes,  an  Orangeman, 
and  is  brother  to  a nobleman,  who  either  is,  or  lately 
was,  as  this  Deponent  is  informed,  and  believes,  a pro- 
vincial Grand  Master  of  Orangemen.  And  be,  as  this 
Deponent  is  informed,  and  believes,  expressed  his  re- 
gret at  not  having  been  a Juror,  at  the  trial  of  Dr. 
Sheridan  in  order  that  lie  may  have  found  him  guilty. 
Saith  that  the  pannel  of  Jury  in  this  case  was  inter- 
fered with,  as  this  Deponent  also  discovered  yesterday, 
by  Sir  Charles  Saxton , the  acting  secretary  to  go- 
vernment, and  must  necessarily  have  been  consider- 
ably influenced  by  such  interference  to  the  prejudice 
of  this  Deponent,  as  Deponent  believes,  in  whose 
prosecution  the  members  of  the  government  in  Ire- 
land have  taken  an  active  and  lively  interest,  as 
Deponent  believes,  saith  that  he  believes,  that  a 
trial  by  such  a jury  as  the  Counsel  for  the  Crown 
have  the  power  of  selecting  from  the  pannel,  as  it 
stands  at  present,  would  scarcely  be  fair  or  impartial. 
And  saith  that  deponent  did  not  see  the  pannel,  or 
any  copy  thereof,  until  Deponent  saw  the  same  in 
Court  yesterday,  saith  that  he  has  been  advised,  and 
believes  that  it  would  be  a valid  challenge  to  each 
Juryman,  to  prove,  that  he  is  an  Orangeman,  and 
consequently  bears  malice  to  the  Deponent,  being  a 
Roman  Catholic,  or  that  he  has  been  otherwise  in- 
fluenced against  Deponent,  byT  persons  acting  in  the 
government  of  the  country  : saith  that  he  has  used 
his  best  exertions  to  procure  evidence  of  the  facts  to 
establish  challenges,  to  the  Jurymen  individually,  but 
from  the  number  of  the  persons  liable  to  bfc  challenged, 
and  from  the  shortness  of  the  time  that  has  intervened 
since  yesterday,  he  has  been  unable  to  procure  such 
evidence  as  would  enable  him  to  go  with  safety  to 
trial,  saith  that  if  the  trial  be  postponed  he  hopes 
and  expects  to  be  able  to  procure  sufficient  evidence 
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to  prove  the  same  in  at  least  very  many  instances,  and 
saith  he  was  ready  for  his  trial  in  the  last  term,  and  is 
perfectly  ready  at  present,  if  he  coaid  procure  a fair 
and  impartial  Jury.  And  that  his  only  object  in  the 
present  application  is  to  procure  a fair  trial,  and  not 
for  any  unnecessarj'  and  improper  delay. 


Mr.  Blackwood.  My  Lords,  as  my  name  has  been, 
mentioned  in  the  affidavit,  which  has  been  just  read, 
I declare,  upon  my  honor,  that  I never  was  an  Orange- 
man^ and  that  \ have  always  acted  with  every  regard 
towards  my  Roman  Catholic  fellow-subjects;  and  I 
declare,  upon  my  honor,  that  I never  made  any  de- 
claration respecting  the  trial  of  Doctor  Sheridan. — 
I do  not  believe,  that  mv  brother  ever  was  an  Orange- 
man ; and  upon  his  extensive  property,  where  many 
Roman  Catholics  reside,  he  has  always  treated  them 
with  regard,  and  upon  the  same  terms  with  his  tenants 
of  any  other  persuasion. 

Mr.  Attorney  General.  Upon  mv  honor,  I do 
not  know,  that  any  Orangeman  is  returned  upon  this 
jury, 

Mr.  Blrrowes.  Then  mv  proposition  is  innoxious-. 

Mr.  Attorney  General.  No,  it  is  very  noxious, 
and  would  be  very  disgraceful  to  me,  as  Attorney 
General,  if  I submitted  to  it. 

Mr.  Blrrowes.  This  declaration  of  Mr.  Black- 
wood only  shews,  that  Mr.  Kina' an  was  mistaken  in 
one  instance. 

Mr.  Justice  Osborne.  The  only  question  is,  whe- 
ther upon  this  affidavit,  we  should  put  off  the  trial  ? 

Mr.  Justice  Day.  It  appeafs  that  the  Traverser  is 
mistaken  in  a most  essential  point  of  his  affidavit, 
which,  therefore,  is  very  little  to  be  attended  to. 
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Mr.  Burrowes.  My  Lords,  the  denial  only  goes 
to  a small  part  of  the  affidavit.  Something  very  ex- 
traordinary did  occur.  There  was  a marvellous  coin- 
cidence between  the  paper,  which  the  Solicitor  for 
the  Crown  had,  exclusively*  in  his  possession — how  is 
that  negatived  ? 

Lord  Chief  Justice.  That  is  the  only  matter  in 
the  affidavit,  which  deserves  consideration.  It  goes, 
however,  in  direct  opposition  to  the  verdict  of  the 
Triers,  and  so  far  the  affidavit  cannot  have  the  least 
weight,  with  the  Court,  against  the  opinion  of  those 
who  were  sworn  solemnly  to  try  the  fact;  and  whose 
verdict  was  manifestly  supported,  bv  the  evidence,  so 
far  as  the  challenge  went,  that  there  bad  been  no  inter- 
ference with  the  Sheriff,  to  nominate  any  person  upon 
the  jury,  or  to  strike  any  person  off,  or  to  arrange 
them,  in  any  order  whatever;  save  in  the  instances 
in  which  some  few  were  struck  out  of  it,  at  the  desire, 
and  upon  the  communication  of  the  individuals  them- 
selves : — It  appeared,  that  a copy  did  get  into  the  pos- 
session of  the  Solicitor  for  the  Crown,  but  without  the 
knowledge  of  the  Sheriff,  and  the  only  circumstance  of 
weight  is,  that  one  side  was  in  possession  of  a copy, 
before  the  other.  If  the  other  had  it  also,  there  would 
be  no  cause  of  complaint.  I wish,  cither  that  the  So- 
licitor for  the  Crown  had  not  such  a copy,  or  that 
both  the  Solicitors  had  it  ; other  parts  of  the  affidavit 
of  the  Traverser  appear  to  have  been  mistaken,  as  far 
as  we  can  attend  to  the  communications  made  in  open 
Court,  by  a Gentleman,  particularly  alluded  to;  and 
the  Counsel  for  the  Traverser  said,  that  he  would  be 
satisfied  with  the  declaration  of  the  Gentlemen  upon 
their  honor.  But  still,  if  the  Traverser  has  sworn 
positively,  that  time  is  necessary  for  him  to  elujuire 
into  the  qualification  of  the  jurors,  that  is  a circum- 
stance, and  it  is  the  only  one,  which  can  weigh  with 
the  Court.  The  subject  of  the  enquiry  is,  whether 
particular  persons  arc,  or  are  not  Orangemen? 

Mr.  Burrowes.  I believe,  the  affidavit  goes  fur- 
ther ; it  states  that  he  expects,  he  will  be  able  to 
prove,  that  individuals,  returned  upon  the  pan n el* 
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were  influenced  by  the  Government  of  the  Country5 
and  in  this,  he  is  confirmed  by  the  circumstance  of  a 
copy  of  the  pannel  coming  from  the  Castie  to  the 
Crown  Solicitor,  and  which  furnishes  also  a ground  to 
shew,  that  he  may  be  able  to  make  objections  going 
to  contradict  the  finding. 

Mr.  Justice  Day.  That  would  go  to  impeach  the 
verdict  of  the  Triers. 

Mr.  Burrowes.  No,  my  Lord,  but  to  shew,  that 
individuals  had  been  tampered  with,  after  the  array 
had  been  formed.  It  would  be  an  objection  to  the 
ptllsj  and  not  to  the  array,  and  therefore  would  not 
iaipeach  the  verdict  of  the  Triers: — it  would  be  an  un- 
doubted objection  to  a particular  juror,  if  it  appeared, 
tfeat  the  Secretary,  or  the  Solicitor  for  the  Crown,  had 
;*»ked  his  opinion,  or  in  any  manner  influenced  him, 
aed  as  we  did  not  know  the  pannel,  until  it  was  called 
over  this  morning,  we  could  not  be  prepared  with  ob- 
jections. 

Mr.  Justice  Day.  Parties  accused  are  under  that 
difficulty  at  every  assizes. 

Mr.  Justice  Osborne.  It  occurs  to  me,  that  if  an 
application  were  made  yesterday,  to  postpone  the 
trial,  for  the  purpose  of  having  an  opportunity  of 
investigating  legal  objections  to  the  polls,  I,  for  one, 
should  have  yielded  to  it ; but  here  is  an  affidavit 
highly  objectionable  ; tending  to  controvert  the  finding 
of  the  Triers  ; — casting  imputations  upon  persons,  re- 
turned upon  the  pannel,  without  suggesting  any  par- 
ticular ground,  or  knowledge  to  support  them.  It 
might  be  dangerous,  as  a precedent  to  postpone  a 
trial,  upon  such  an  affidavit ; however,  I am  not  pre- 
pared to  say,  that  the  trial  mav  not  be  postponed, 
a day,  notwithstanding  the  intemperance  of  the  affi- 
davit. 

Mr.  Burrowes.  My  Lords,  the  affidavit  states,  that 
the  Traver  * r expects  to  be  able  to  obtain  proof  to 
establish  other  objections. 


Lord  Chief  Justice.  The  only  part,  that  weighs 
with  me,  is,  that  a copy  of  the  pannel  got  into  the 
possession  of  one  of  the  parties, v which  the  other  had 
not  ; by  which  the  former  has  had  better  opportunity, 
than  the  latter.  Many  parts  of  the  affidavit,  however, 
are  highly  indecorous  and  indecent. 

Mr.  Goold  My  Lords,  it  never  was  the  intention 
of  anv  Member  of  the  Bar,  concerned  upon  tins  oc- 
casion, to  throw  any  imputation  upon  the  finding  of 
the  Triers  ; they  are  worthy  men  ; and  their  verdict  is 
entitled  to  respect.  There  may  be  an  incorrectness  in 
the  wording  of  the  affidavit  of  the  Traverser ; but  what 
he  meant  to  convey  was  this  ; that  it  having  appeared, 
that  the  Minister  had  surreptitiously  obtained  a copy  of 
the  pannel,  which  the  Traverser  did  not  see,  he  thinks 
it  probable,  that  there  must  be  an  interference  with  in- 
dividuals returned  upon  t hr t pannel. 

Lord  Chief  Justice.  This  general  supposal,  found- 
ed upon  the  Traverser’s  thoughts  of  probability,  can 
have  no  weight  at  all. 

Mr.  Goold.  Very  possibly,  but  I'  only  mean  to 
say,  that  no  Gentleman  of  the  Bar  intended  to  throw 
an  imputation  upon  the  Triers. 

Mr.  Solicitor  General.  Your  Lordships  will 
please  to  observe,  that  so  much  of  the  affidavit,  as  ap- 
pears to  bear  against  the  verdict  of  the  Triers,  ought 
not  to  have  any  weight  with  the  Court  ; and  that  even, 
if  it  did  convey  any  censure  against  the  Triers,  it  was 
not  so  intended  by  the  Counsel  on  behalf  of  the  Tra- 
verser : and  therefore,  I make  no  further  observation 
u .pn  that  part  of  the  affidavit.  The  application  made 
toYhe  Court  is  grounded  upon  the  residue  of  the  affi- 
davit, which  relates  to  the  subject  of  interference,  and 
that  the  persons  concerned  for  the  Crown  had  an  earlier 
opportunity  of  being  prepared  with  their  challenge's, 
than  the  Traverser  had.  With  respect  to  that,  it  is 
impossible  to  contradict  the  verdict  which  was  yester- 
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day  pronounced  ; it  appears,  that  there  was  no  inter- 
ference— no  tampering,  or  any  other  circumstance^ 
which  could  found  an  imputation:  no  circumstanc 
whatever,  with  respect  to  the  formation  of  the  p an 
riel. 

Lord  Chief  Justice.  That  is  confirmed  satis- 
factorily to  the  bench. 

Mr.  Justice  Day.  Most  certainly  so. 

Mr.  Solicitor  General.  Then  it  appears,  my 
Lords,  that  some  of  the  persons  concerned,  got  pos- 
session of  a copy  of  the  names  returned  upon  the  pan- 
nel,  and  thereby  had  the  advantage  of  coming  better 
prepared  than  the  other  side,  who  had  not  the  same  op- 
portunity : that  is  the  complete  subject  of  the  present 
application  ; and  first,  my  Lords,  I think  it  right  to  ob- 
serve, that  Mr.  Kirwan , in  his  affidavit,  swears,  that 
he  himself  did  not  know  any  thing  of  the  pannel,  un- 
til yesterday,  when  it  was  produced  in  court  ; but  he 
docs  not  swear,  what  I apprehend  vour  Lordships 
might  think  necessary — that  to  his  belief,  no  person 
concerned  for  him  s^w  the  panne),  or  knew  the  names, 
which  were  returned  in  it.  My  Lords,  that  I conceive 
to  be  a defect  in  this  affidavit,  in  point  of  form  ; but 
independent  of  that  objection,  see  what  he  swears  in 
the  concluding  part  of  it,  he  does  not  suggest,  that  he 
has  any  reason  to  believe,  tbat^ny  individual  was  tam- 
pered with  by  anv  person  concern  d on  behalf  of  the 
prosecution  ; but  he  says,  that  lie  hopes  to  be  able  to 
prove  the  greater  part  of  the  persons  returned,  to  be 
orangemen,  and  when  he  suggests  the  imputation  of 
any  influence  being  exercised,  it  is  not  grounded  upon 
positive  assertion,  that  he  knew  the  fact  ; nor  even 
that  he  heard  or  believed  the  fact,  or  any  thing,  but 
general  belief,  which  is  nothing  more  than  suspicion, 
as  is  suggested  to  me  by  the  Attorney  General,  ari- 
sing from  the  alleged  interference  of  Sir  Chartes  Sax- 
ton with  the  pannel.  Will  the  Court  put  off  the  trial, 
upon  the  mere  abstract  fact,  that  the  counsel  on  one 
S’de  were  worse  prepared,  in  the  matter  of  challenging 
the  Jure,  than  the  counsel  on  the  other  were  r I do 
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not  argue  die  question  now,  whether  tbe  Sheriff  should 
keep  his  pannel  a secret.  But  suppose  it  were  justifiable 
in  him  to  give  a copy  of  his  pannel  to  one  side,  and  not 
to  the  other, — in  this  case  he  did  not  give  it  to  either, — 
but  a copy  has  got  into  the  hands  of  one  of  the  parties, 
in  what  manner  does  not  appear.  Perhaps,  I would 
not  get  much  credit  with  some  persons,  if  I said,  I 
could  not  conjecture  how  that  was  done.  But  suppose, 
that  the  Sheriff  gave  a copy  of  the  pannel  to  one  side, 
and  not  the  other,  tbe  subjeet  would  be  narrowed  to 
this  consideration,  whether,  where  one  party,  by  dili 
gence,  or  contrivance,  instructs  himself  earlier  than 
the  other  in  the  grounds  of  challenging  the  Jury,  that 
would  be  a ground  for  postponing  the  trial.  My 
Lords,  it  is  observable,  that  the  attorney  concerned 
on  behalf  of  the  Traverser  has  not  made  any  affidavit 
in  this  case,  denying  that  he  had  any  knowledge  res- 
pecting the  pannel. 

Mr.  Joy.  Let  Mrt  Kildahl  make  an  affidavit,  or 
pffer  himself  to  be  examined  now  upon  that  subject. 

Mr.  Justice  Day.  I think  the  Attorney  for  the 
Traverser  onght  to  offer  himself  to  be  examined. 

Mr.  Solicitor  General.  My  lords,  we  will  wait 
until  an  affidavit  be  prepared  : but  are  equally  satis 
fied,  that  the  gentleman  should  be  examined. 

Mr.  Burne.  My  Lord,  I relv  upon  the  precedent 
of  yesterday,  when  Mr.  Kemmis  availed  himself  of 
his  privilege,  that  he  was  not  bound  to  disclose  the  se- 
crets of  his  client. 

Lord  Chief  Justice.  Then  I consider,  that  all 
which  has  passed  with  respect  to  a knowledge  of  the 
pannel,  before  it  was  returned  by  the  Sheriff,  remains 
equal  at  both  sides,  and  if  the  Attorney  for  the  Tra- 
verser does  not  give  the  satisfaction  required,  the  ob- 
jections which  have  been  made  go  for  nothing. 

Mr.  Joy.  My  Lord,  it  is  important  for  the  pub- 
lic to  know  the  truth,  and  the  whole  truth. 
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Mr.  Burne.  My  Lords,  I will  object  to  the  Attor- 
ney tor  the  Traverser  making  an  affidavit,  or  offer- 
ing himself  to  be  examined  ; and  I am  not  informed 
whether  he  knows  of  the  matter,  or  not. 

Lord  Chief  Justice.  Then  we  are  to  take  it, 
that  the  Attorney  for  the  Traverser  will  not  offer  him- 
self to  be  examined. 

Mr.  Burne.  My  Lord,  the  Solicitor  for  the  Crown 
sheltered  himself  under  his  privilege;  and  it  is  squally 
the  privilege  of  the  Attorney  for  the  Traverser  to  pro- 
tect himself. 

Mr.  Attorney  General.  My  Lords,  I consider 
the  affidavit,  which  has  been  made  by  the  Traverser, 
as  scandalous ; and  that  it  ought  to  be  taken  off  the 
file. 

Mr.  Justice  Osborne.  I thought  that  the  other  side, 
after  what  has  passed,  would  have  applied  for  liberty 
to  take  it  off  the  file. 

Pannel  called. 

Hon.  Price  Blackwood,  sworn. 

Joseph  Goff,  ditto. 

William  Snell  Magee,  ditto. 

Mathew  James  Plunkett,  set  by  on  the  part  of  the 
Crown. 

James  Donovan, 

Mr.  Burne.  Have  you  made  any  declaration  upon 
this  subject  ? 


Mr.  Donovan.  I never  did,  directly  or  indirectly. 

Lord  Chief  Justice.  It  has  been  over  and  over 
determined,  that  a Juror  is  not -bound  to  answer  that 
question. 

James  Donovan  was  sworn. 
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William  Colville,  Jun.  set  by  on  the  part  of  the 
Crown. 

Thomas  Jameson,  sworn. 

Thomas  Rochfort,  My  Lord,  I am  subpoena’d,  as  a 
witness  upon  this  trial. 

Lord  Chief  Justice.  That  is  no  legal  objection  to 
the  gentleman  being  sworn  ; but  as  the  gentleman  him- 
self has  stated  the  circumstance,  it  might  be  as  well  that 
he  should  not  be  sworn. 

Mr.  Attorney  General.  My  Lords,  this  may  be 
used  as  a contrivance,  to  prevent  the  gentleman  from 
being  sworn.  I beg  to  ask  the  gentleman,  whether  he 
knows  any  thing  of  the  matter  of  this  trial  respecting 
which  he  can  give  evidence. 

Mr.  Rochfort.  I protest  I do  not. — He  was  then 
sworn. 

John  Leland  Maquay,  set  by  on  the  part  of  the 
Crown. 

Thomas  Prentice,  sworn. 

Foliott  Magrath,  do. 

William  Armit,  do. 

William  Watson,  set  by  on  the  part  of  the  Crown. 

Edward  Hendrick,  do. 

Ralph  Shaw.  My  Lord,  I have  been  summoned,  as 
a witness  in  this  case. 

Mr.  Attorney  General.  Do  you  know  any  thing 
of  this  cause  ? 

Mr.  Shaw.  I do  not. — He  was  then  sworn. 

Richard  Cooke,  set  by  on  behalf  of  the  Crown. 

Thomas  Meade,  do. 

Richard  Cane,  sworn. 

Thomas  Read,  do. 
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5 THE  JURY. 


Hon.  Price  Blackwood, 


Thomas  Prentice, 
F.  Mag  rath, 


Joseph  Goff, 
W.  S.  Magee, 
J.  Donovan, 


William  Armit, 
Ralph  Shaw, 
Richard  Cane, 
Thomas  Read. 


Thomas  Jameson, 
Thomas  Rochfort, 


Mr.  Justice  Day.  If  there  be  no  probability  of  the 
trial  closing  this  day,  this  will  be  a good  time  to  fix  an 
hour,  at  which  to  adjourn  ; in  which,  I hope,  that  the 
the  gentlemen  on  both  sides  will  agree.  I have  suffered 
so  much  in  my  health  from  late  sittings,  that  I wish  there 
may  be  some  arrangement  of  this  sort. 

Mr.  Attorney  General.  My  Lord,  we  will  have 
no  objection  to  an  adjournment,  if  necessary,  but  as 
yet,  we  cannot  say  how  it  may  turn  out. 

Mr.  Burrowfs.  My  Lords,  I wish  to  save  time; 
I have  no  desire,  on  the  part  of  my  client,  to  conceal 
any  fact.  We  are  anxous  to  have  the  law  decided  by 
the  dernier  resort.  No  judge  can  be  displeased  at  this 
suggestion.  Every  adjudication  is  subject  to  revision 
and  correction.  The  judgment  of  the  dernier  resort 
deciding  upon  it,  will  be  conclusive,  if  there  be  a spe- 
cial verdict,  finding  the  true  facts  of  the  case.  The 
counsel  may  retire  to  confer  upon  it;  and  I think  it 
possible,  that  such  a finding  may  be  agreed  upon,  as 
may  prevent  any  discussion,  and  set  the  question  at 
rest  for  ever.  There  is  no  doubt,  that  my  client  will 
comply  with  any  proceeding,  which  will  enable  him  to 
have  the  opinion  of  the  dernier  resort ; and  if  that 
opinion  should  be  against  him,  it  wo'uld  be  submitted 
to  for  ever,  unless  parliament  should  alter  the  law. 

Mr.  Attorney  General.  My  Lords,  I consider 
this  a monstrous  proposition,  as  addressed  to  me  ; as  if 
I c.ffuld  agree  to  a special  verdict,  in  a criminal  case, 
unless  there  were  doubtful  questions  of  law.  But  after 
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the  Court  has  pronounced  its  judgment,  upon  this  sub- 
ject;— after  it  has  been  agitated,  and  discussed  in  the 
fullest  and  ablest  manner,  upon  every  point  of  law ; 
and  after  the  Court  has  pronounced  its  unanimous 
decision,  the  counsel  on  the  other  side  call  upon  me, 
to  give  the  sanction  of  my  office  to  consent  to  a special 
verdict,  as  if  the  matter  so  decided  by  the  Court  was 
still  doubtful. — My  Lords,  the  Gentlemen  suggested 
no  such  thing  upon  the  first  trial ; but  after  the  law  has 
been  settled  according  to  the  principles  upon  which 
these  prosecutions  have  been  instituted,  I am  called 
upon  to  consent  to  a special  verdict. — My  Lords,  I 
would  betray  the  Court — I would  betray  myself — if  I 
gave  into  such  a proposition.  The  Jury  have  a power 
of  finding  a special  verdict,  if  they  should  think  pro- 
per ; — or  the  Court  may  reserve  the  subject  for  the 
opinion  of  the  twelve  Judges,  as  in  any  ordinary  crimi- 
nal case. 

Mr.  Burrowes.  I am  delighted,  that  I have  made 
the  proposition. 

Mr.  Goold.  We  do  not  consider  the  law  as  settled. 

Mr.  Kemmis  opened  the  indictment,  which  stated, 
That  on  the  9th  of  July , 1811,  divers  persons  assem- 
bled at  Fishamble- street , to  appoint  a Committee  of 
Roman  Catholics,  to  etercise  an  authority  to  represent 
the  inhabitants  of  Ireland , professing  the  Roman  Ca- 
tholic religion,  under  pretence  of  causing  petitions  to 
both  Houses  of  Parliament,  for  the  repeal  of  all  laws 
remaining  in  force  in  Ireland , whereby  Roman  Catholics 
are  subject  to  any  disability,  and  under  pretence  of 
procuring  an  alteration  of  the  said  matters  established 
by  law,  entered  into  certain  resolutions  of  and  con- 
cerning such  committee — and  the.  said  laws,  and  of 
certain  districts  in  Dublin , called  Parishes — setting  forth 
the  import  of  the  resolutions,  and  that  the  Traverser, 
with  others,  on  the  31st  of  July , 1811,  at  Liffey-streei, 
Dublin , in  order  to  comply  with  such  resolutions,  and 
to  aid,  and  assist  in  the  forming  of  such  committee, 
did  assemble,  to  appoint  five  persons,  to  act  asRepre- 
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sentatives  of  the  inhabitants  professing  the  Roman  Ca- 
tholic religion,  of  the  district,  commonly  called  the 
Parish  of  St.  Mai 3/,  in  the  said  committee,  so  pro- 
posed to  be  formed,  and  that  Edward  Sheridan , M.  D. 
was  unlawfully  appointed  to  act  as  one  of  the  said  re- 
presentatives— and  that  the  Traverser  was  one  of  the 
persons  so  assembled,  and  voted  and  acted  in  the  said 
appointment. — The  second  count  in  the  Indictment, 
charges  the  Traverser  with  attending,  and  acting  in 
the  meeting  at  Liffey-street>  on  the  31st  of  July , as  in 
the  first  count,  but  without  referring  to  the  resolutions 
of  the  9th  of  July. 

The  Defendant  has  traversed  this  Indictment.* 


MR.  ATTORNEY  GENERAL. 

My  Lords , and  Gentlemen  of  the  Jury , 

I did  entertain  a hope,  and  I say  sinoerely,  I did  feel 
an  ardent  wish,  that  it  should  not  have  been  rendered 
necessary  for  me  to  proceed  any  farther  upon  the  in- 
dictments, which  had  been  found  in  the  last  term.  I 
had  entertained  hopes,  that  although  the  authority  of 
the  King’s  government  should  not  have  been  sufficient 
for  the  purpose,  that,  at  least,  when  the  supreme  court 
of  criminal  jurisdiction  in  the  country  had  solemnly 
pronounced,  the  Roman  Catholic  committee  to  be  an 
unlawful  assembly ; that  the  persons  composing  it,  would 
have  bowed  to  the  law,  and  desisted  from  the  project 
of  establishing  such  an  assembly.  But,  gentlemen,  I 
entertained  that  hope  in  vain.  Finding  a determined  and 
persevering  resolution  in  tho  e who  compose  that  bodj’, 
to  act  in  defiance  of  the  King’s  government  in  this 
country,  and  to  trample  upon  the  laws  of  the  land,  it 
becomes  the  duty  of  every  good  subject ; it  becomes 
the  duty  of  every  man,  who  wishes  well  to  the  peace 

* Vid.  an  indictment  at  length,  and  also  the  sta’ute  ia  SJier;dan': 
case,  p.  129 — 133. 


of  the  country,  and  the  preservation  of  that  happy  con- 
stitution, under  which  we  live,  and  in  defence  of 
which,  I trust,  all  of  us  are  ready  to  die  : but  more  par- 
ticularly, it  is  the  duty  of  the  government,  who  are 
the  peculiar  guardians  of  that  constitution,  to  enforce 
the  law,  until  those  persons  shall  be  brought  to  a sense 
of  that  respect,  which  they  owe  to  the  King’s  govern- 
ment, and  of  that  submission,  \Vhich  they  owe  to  the 
laws  of  their  country. 

My  Lords,  and  gentlemen,  after  the  trial  of  Doctor 
Sheridan , one  of  tfre  Traversers,  who  was  indicted  for 
a similar  misdemeanor,  1 solemnly  declare,  that  I 
should  not  have  brought  the  present  case  to  trial,  if  1 
had  entertained  a shadow  of  doubt,  either  on  the  law 
or  the  fact,  of  the  case.  But,  my  Lords  and  Gen- 
tlemen, when  neither  I,  nor  my  colleagues  entertain  a 
shadow  of  doubt  upon  the  law  or  the  tact,  with  which 
the  Traverser  stands  charged,  and  seeing  the  persever- 
ing disposition  to  outrage  the  King’s  government  ; to 
bid  defiance  to  the  lawful  authority  of  those,  who  are 
put  in  authority  under  him,  and  what  is  still  more 
alarming  to  the  mind  of  every  man,  to  see  a deter- 
mination, avowed,  to  trample  upon  the  law;  it  became 
an  indispensable  duty,  to  proceed  against  every  man 
who  directly,  or  indirectly,  has  been  concerned  in 
abetting,  or  promoting  the  establishment  of  this  un- 
lawful assembly. 

Gentlemen  of  the  Jury,  I need  not  take  up  much  of 
your  time,  in  calling  your  attention  to  the  objects  and 
views  of  those  persons  calling  themselves  the  Committee 
of  the  Roman  'Catholics  of  Ireland — Their  avowed 
object  is  briefly  to  establish,  in  this  metropolis,  a A'rz- 
iional,  or  Roman  Catholic  Convention , consisting  of  the 
Roman  Catholic  Peers,  the  eldest  sons  of  the  Peers  ; 
the  Roman  Catholic  Prelates ; the  Roman  Catholic 
Baronets;  ten  Representatives  from  every  county  in 
Ireland , and  five  Representatives  from  every  parish  in 
the  city  of  Dublin , to  constitute  an  assembly — of  not 
less  than  Five  Hundred  Persons, — exceeding  in  num- 
bers the  legislature  of  this  country,  when  it  had  its 
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separate  legislature,  and  this,  under  pretence  of  ma- 
naging the  affairs  of  the  Catholics,  with  regard  to  their 
petitions  to  parliament. 

Gentlemen,  I need  not  dwell  upon  the  obvious  dan- 
gers to  the  laws  and  the  constitution,  of  which  the 
existence  of  such  an  assembly  must  necessarily  be  pro- 
ductive, in  any  country,  in  which  there  is  the  name  of 
a government; — the  inevitable  tendency  to  revolution, 
and  anarchy,  and  the  horrors  of  civil  war,  with  which 
such  an  establishment  is  pregnant: — it  is  enough,  for 
the  present  purpose,  to  know,  that  such  an  assembly 
is  altogether  contrary  to  law. 

Gentlemen,  jhe  government  of  the  county,  if  the 
country  be  true  to  itself,  will,  under  the  blessing  of 
God,  bv  a steady  application  of  the  law, '—slow  per- 
haps, but  sure,  put  down  that  assembly. — Such  is  the 
determination  of  government, — on  both  sides  of  the 
water. — It  is,  therefore,  the  duty  of  every  man,  and 
particularly  of  those,  who  are  invested  with  the  cha- 
racter of  Jurors,  to  discharge  their  duty  with  firmness; 
in  the  exercise  of  that  sacred  duty,  to  divestjthemselves 
of  every  prejudice,  every  personal  and  political  con- 
sideration : — to  listen  not  to  the  suggestions  of  hope, 
or  fear,  or  to  dread  the  resentment  of  a vindictive 
party; — but  to  act  the  part  of  honest  and  brave  men, 
pronouncing  their  decision  upon  the  fact,  according  to 
the  evidence,  and  looking  to  the  Court,  for  the  expo- 
sition of  the  law. — I am  sure,  gentlemen,  you  are  in- 
capable of  giving  any  verdict,  but  such  as  is  according 
to  law,  and  the  evidence.  I ask  no  more,  at  your 
hands  ; — if  you  have  any  rational  doubt,  I do  not  ask 
a verdict, — acquit  the  Traverser. 

But,  gentlemen,  if  you  are  satisfied,  that  the  charge 
alleged  is  true,  beyond  the  possibility  of  doubt,  or 
contradiction,  and  if  you  shall  be  informed  by  a learned 
and  upright  Court,  which  will  not  deceive  you,  that 
the  act  so  charged  and  proved*  is  an  unlawful  act, — in 
that  case,  and  I trust,  that  will  be  the  case,  you  will 
find  a verdict  of  Guilty,  without  quitting  your  Jury 
Box. 
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Gentlemen,  the  charges  in  the  indictment  against 
the  Traverser,  are  briefly  these,  and  I beg  your  atten- 
tion to  them  ; — It  is  charged,  by  the  indictment,  that 
on  the  9th  of  July  last,  an  assembly,  calling  itself  an 
Aggregate  Assembly  of  the  Roman  Catholics  of  Ire- 
land, met  in  Dublin,  (the  Earl  of  Fingall  presiding 
in  the  Chair)  and  that  certain  resolutions  were  agreed 
upon,  by  which  it  was  resolved,  that  elections  should 
be  held  in  the  several  counties  of  Ireland,  for  the  pur- 
pose of  electing  ten  delegates,  or  representatives  for 
each  county,  and  parochial  elections  in  Dublin,  for  the 
purpose  of  electing  five  delegates,  or  representatives, 
from  each  Roman  Catholic  parish  in  the  city  of  Dublin , 
to  meet  in  a committee,  or  Convention , consisting,  in 
addition  to  those  thus  elected,  of  the  Homan  Catholic 
Peers,  their  eldest  sons,  and  the  Roman  Catholic  Pre- 
lates and  Baronets. 

Gentlemen,  these  resolutions  were  published  in  the 
papers,  signed  by  the  Earl  of  Fingall,  as  Chairman. 
I will  read  one  or  two  of  them,  as  they  appeared  in 
the  papers.  It  was  resolved,  that  they  would  petition 
the  legislature  for  a repeal  of  the  laws  affecting  the 
Catholics  of  Ireland : — they  resolved,  that  they  would 
persevere  in  petitioning  the  legislature  for  a total,  un- 
qualified repeal  of  the  laws,  and  that  the  Committee 
to  prepare  their  petition,  should  consist  of  the  persons, 
whom  I have  before  mentioned  ; and  until  the  elections 
which  were  ordered,  should  take  place,  that  the  ma- 
nagement of  Catholic  affairs  should  be  placed  in  the 
hands  of  an  interim  government. — That  is  the  first 
matter  which  is  stated  in  the  indictment: — it  is  not 
necessary,  that  I should  consume  time,  in  shewing 
that  the  assembly,  so  directed  to  be  convened,  would 
be  an  unlawful  assembly.  No  man  can  doubt,  that  it 
would  be  a monster  in  the  state,  pregnant  with  every 
danger  to  the  public  peace,  and  the  security  of  the 
constitution  : — at  present,  it  is  sufficient,  gentlemen,  to 
state,  that  the  indictment  charges  it  to  be  an  unlawful 
assembly. 

The  next  charge  is,  that  upon  the  3 1st  of  July,  in 
the  same  month,  within  twenty-two  days  after,  an 
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assembly,  or  meeting  of  the  Roman  Catholic  inha- 
bitants of  the  parish  of  St.  Mary , in  this  city,  took 
place;  at  that  assemble,  or  parochial  meeting,  the 
persons  present,  proceeded  to  an  election  of  five  Dele- 
gates ; — that  the  persons  elected  were  Delegates  from 
this  parish  to  the  assembly,  proposed  to  be  convened, 
pursuant  to  the  mandates  of  the  constituting  assembly, 
and  that  Mr.  Kirwan , the  Traverser  here,  did  act  in 
the  election  of  those  Delegates 

Gentlemen,  these  are  the  facts  charged  against  the 
Traverser,  and  the  Court  will  inform  you,  that  the 
second  section  of  the  statute  of  the  33d  of  the  King, 
commonly  called  11  The  Convention  Act,”  upon  which 
the  indictment  is  fouuded,  provides,  that  if  any  person 
shall  give,  or  publish,  or  cause  or  procure  to  be  given, 
or  published,  anv  notice  of  election,  to  be  holden  of 
any  person  to  be  the  representative,  or  delegate  of  the 
inhabitants  of  any  province,  county,  citv,  town,  or 
other  district,  or  if  any  person  shall  attend  and  vote 
at  such  election,  or  appointment,  he  shall  be  deemed 
guilty  of  a high  misdemeanor. 

Gentlemen,  I have  now  stated  briefly,  but  truly,  the 
charges  which  are  cent a:n-  d in  the  indictment  against 
the  Traverser,  and  you  vdl  perceive,  that  they  divide 
themselves  into  a question  of  law,  and  a question  of 
fact  — The  question  of  law  is,  whether  the  assembly 
which  was  directed,  or  resolved,  or  ordered  to  be  con- 
vened by  the  resolutions  of  the  assembly  of  the  9th  of 
July,  was,  or  was  not  an  unlawful  assembly?  It  will 
necessarily  save  time  upon  this  trial,  when  I state,  that 
this  question  was  agitated,  and  ably  discussed,  upon 
the  trial  of  Doctor  Sheridan , and  that  after  a full  and 
and  able  discussion,  in  which,  I say  nothing  short  of 
the  truth,  when  I sav,  that  my  learned  friend,  Mr. 
Burrows,  left  nothing  unsaid  upon  the  subject, — the 
clear  and  satisfactorv,  and  unanimous  decision  of  the 
Court  was,  that  it  was  an  unlawful  assembly. 

It  is  therefore,  unnecessary  to  sav  a word  upon  that 
subject.  We  must  bow  to  the  opinion  of  the  Court. 
The  law  upon  the  subject  is  settled,  and  the  assembly 
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is  determined  to  be  unlawful. — Why  then,  gentlemen, 
you  see,  that  the  question  for  your  consideration  is, 
thereby,  simplified  into  a mere  question  of  fact ; unless 
ray  learned  friends,  on  behalf  of  the  Traverser,  will 
endeavour  to  plav  upon  you  the  same  artillery,  which 
they  directed  against  the  former  Jury; — unless  they 
shall  attempt  to  seduce  you  to  become,  by  a sort  of 
usurpation,  judges  of  the  law, — where  the  constitution 
makes  you  judges  only  of  the  fact, — to  set  up  your 
judgment  agai  ist  the  judgment  of  the  sworn  judges  of 
the  land; — nd  to  take  the  law  from  the  Bench,  into 
the  Jury  Box. 

Gentlemen,  as  to  the  former  Jury,  they  did  acquit 
themselves  of  being  guilty  of  such  an  usurpation  of 
jurisdiction,  by  declaring,  that  they  founded  their  ver- 
dict upon  the  insufficiency  only  of  the  evidence  to 
prove  the  fact ; thereby  admitting,  that  they  received 
the  law  from  the  C ourt,  and  I have  no  doubt,  that 
you,  gentlemen,  will  equally  adopt  the  opinion  of  the 
Court  upon  the  law,  and  exercise  your  judgment  upon 
the  matter  of  fact  only. 

Now,  gentlemen,  in  order  to  satisfy  you,  as  far  as  I 
am  able,  that  there  cannot  be  a doubt  entertained  of 
the  facts  contained  in  the  indictment,  I shall  proceed 
to  lay  before  you  the  evidence,  which  will  be  produced, 
in  order  to  establish  those  facts.  Gentlemen,  in  order 
to  prove,  that  such  an  assembly,  as  is  alleged,  was  held 
on  the  9th  of  July,  and  that  the  resolutions,  which  I 
have  stated,  were  passed,  we  will  produce  a Mr. 
Francis  Huddleston , a gentleman  wrho  had  seen  better 
days,  but  who,  in  the  month  of  July  last,  was  em- 
ployed in  reporting  for  the  newspapers;  he  will  swear 
that  he  was  present  at  that  assembly;  that  it  was  a full 
assembly,  that  l ord  FingaLL,  whom  1 have  the  honor 
of,  seeing  in  Court,  as  I did  upon  the  former  trial,  was 
present;  that  the  resolutions  stated  in  the  indictment 
were  pas  ed,  and  particularly  the  resolution  which 
dnecied  the  unlawful  assembly  to  be  convened. 

Gentlemen,  I presume  that  this  witness  will  be  cross- 
examined,  as  before  he  was  cross-examined.  Gentle- 

N 


90 


tnen,  that  was  a cross-examination,  *as  if  the  witness 
was  an  accomplice  in  a crime — as  if  he  came  forward 
with  a tarnished  character,  to  sustain  facts  of  a doubt- 
ful nature  against  the  persons  accused.  His  character, 
and  the  transactions  of  his  life,  were  ransacked  ; and 
he  was  tortured,  as  if  he  were  a man  of  the  description 
which  I have  mentioned  ; as  if  there  had  been  some 
ground  of  imputation  upon  the  purity  of  his  character  : 
the  cross-examination  was  conducted,  as  if,  Gentlemen, 
the  question  for  the  Jury  to  decide,  were  the  degree  of 
purity  in  the  character  of  the  witness,  and  not  whether 
the  evidence  which  he  gave  was  true  — —Gentlemen, 
your  own  experience  must  remind  you,  that  it  happens 
every  day,  even  in  capital  cases,  that  the  Crown  is 
under  the  necessity  of  resorting  to  the  testimony  of  a 
witness,  who  admits  himself  to  be  an  accomplice  in  the 
basest  transactions,  and  the  blackest  crimes;  whose 
moral  character  is  utterly  given  up.  But  the  question 
always  is,  not,  whether  the  witness  be  a person  of  a 
pure  and  moral  character  or  not,  but  whether  the  testi- 
mony, which  lie  gives,  be  true.  It  is  possible  for  a man 
of  an  impure  character  to  tell  truth  in  a Court  of  Jus- 
tice; and  therefore,  Gentlemen,  you  will  guard  your 
minds  against  the  attempts  which  will  be  made  to  throw 
doubts  upon  the  character  of  Mr.  Huddleston , which 
cannot  be  done  : — as  if  you  were  sitting  to  decide  upon 
the  puritv  of  his  character,  and  not  whether  the  facts 
deposed  bv  him  be  true  or  false.  Gentlemen,  there  is 
nothing  which  can  impeach  his  character,  or  its  purity  : 
— hut  even  if  there  were,  you  are  not  to  decide  upon 
that;  but  to  declare  vour  opinion,  whether  the  facts, 
alleged  by  him,  be  true  or  false.  Surely,  Gentlemen, 
this  is  not  a case,  in  which  the  Court,  or  the  Jury  are 
called  upon  to  be  peculiarly  astuteNn  probing  the  cha- 
racter of  a witness.  Where  a witness  is  produced,  to 
establish  a doubtful  fact — a fact  disputed  between  the 
parties,  and  at  which  no  other  person  was  present,  but 
himself  and  the  accused,  it  would  be  the  duty  of  the 
Court  and  the  Jury  t»  sift  the  witness  to  the  . bottom  ; — 
his  character,  and  his  testimony,  should  be  then  well 
weighed;  — and  why?  because  if  he  were  deposing 
what  was  not  true,  the  accused  would  have  no  means 
to  contradict  him.  But  was  there  ever  such  an  insult 
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offered  to  the  understanding  of  a Jury,  when  a witness, 
uninterested,  swears,  positively,  to  a transaction,  which 
took  place,  in  open  day,  in  an  assembly  of  hundreds — 
where  Lord  Fingall,  who  is  in  Court,  is  stated  to  have 
been  in  the  chair  ; — where  other  persons  are  named,  as 
being  present,  and  who  were  present  in  Court  at  the 
examination  of  the  witness,  and  who  were  competent 
to  contrad^t  him,  if  what  he  stated  was  not  true,  and 
who,  Gentlemen,  are  not  produced,  and  cannot  con- 
tradict him.  Let  me  appeal  to  the  common  sense  of 
any  Juryman,  whether  he  can  doubt,  that  the  witness 
tells  the  truth,  when  he  deposes,  that  such  an  assembly 
was  held,  and  that  such  resolutions  were  passed,  and 
which  were  afterwards  published  in  all  the  newspapers, 
with  Lord  Fi1tg  all’s  title  of  honor  subscribed,  as  Chair- 
man of  the  assembly.  Look  at  each  other,  and  ask 
yourselves,  whether  you  can  entertain  a doubt,  that 
such  an  assembly  was  held  on  the  9th  of  July  ; because 
you  might  entertain  a doubt  whether  the  witness  be  not 
of  a doubtful  character  ; because  it  is  insinuated,  by 
cross-examination,  that  he  entertains  loose  notions  upon 

the  subject  of  religion? Why  then,  Gentlemen, 

there  is  evidence  that  there  was  such  an  assembly  ; and 
we  will  do  now,  what  we  did  before — what  my  learned 
friend,  the  Solicitor  Gener  al,  pledged  himself  to,  in 
liis  observations  to  the  Jury — That  if  my  Lord  Fingall 
will  get.  up,  and  declare,  upon  his  honor,  that  there 
was  no  such  assembly,  or  that  no  such  resolutions  were 

passed— -we  will  give  up  the  prosecution. After  all 

this,  can  the  understandings  of  a Jury  submit  to  the 
imposition  of  being  told,  that  they  ought  not  to  credit 
the  evidence  of  Mr.  Huddleston  ? 

Gentlemen,  I come  now  to  the  other  facts  of  the 
case — whether  there  was  a parochial  meeting  of  Saint 
Mary's  parish,  for  the  election  of  Delegates,  and  whe- 
ther the  Traverser  took  any  part  in  that  election. 

Gentlemen,  to  establish  the  affirmative  of  these  ques- 
tions, two  witnesses  will  be  examined — persons  deputed 
from  the  H ad  Office  of  Police,  on  the  3ist  of  July} 
in  order  to  ascertain  the  proceedings  of  the  meeting, 
which  they  had  received  information,  was  to  take  place 
on  that  day  j— they  were  employed  by  the  Magistrates 
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rested— liable  to  mistake,  as  all  men  are — but  it  is  out 
of  the  nature  of  things,  that  they  could  misrepresent 
any  thing  by  design.  They  will  each  positively  swear, 
that  there  was  sucn  an  assembly  at  Liffey-strcct ; that 
it  was  a numerous  assembly  ; that  they  saw  the  Tra- 
verser there  ; that  they  saw  Doctor  Sheridan  there ; 
and  that  the  assembly  proceeded  to  the  election  of 
Delegates,  in  a novel  and  a solemn  way.  They  chose 
five  Representatives  or  Delegates— -the  exact  number 
directed  to  be  elected  by  the  Assembly  of  the  9th  of 
July*  These  five  persons  were  elected  to  prepare  a 
petition  to  the  Prince  Regent,  and  the  Parliament,  and 
to  represent  this  parish  in  the  Roman  Catholic  Com- 
mittee. 

Gentlemen,  These  two  witnesses  swore  positively  to 
these  facts.  There  was  no  evidence  to  contradict 
them  ; there  was  no  evidence  to  impeach  their  credit, 
as  men  of  integrity  but  they  were  cross-examined  ; 
and  so  far  as  the  ingenuity  of  Counsel  could  accomplish 
it,  they  became  puzzled  and  perplexed,  as  most  wit- 
nesses might  be,  under  such  circumstances  ; and  all 
this  calculated  to  bring  discredit  upon  their  character, 
and  upon  their  testimony. 

Gentlemen,  The  observations,  which  I have  made 
upon  the  testimony  of  Mr.  Huddksttn , apply  more 
strongly  here  : — There  are  two  witnesses  to  these  latter 
facts  ; to  the  others,  there  was  but  one.  The  transacti- 
ons, to  which  they  depose,  also  took  place  in  open  day  ; 
there  was  a multitude  of  persons  present,  all  of  whom 
were  competent  witnesses,  if  there  were  any  mistake  in 
the  evidence.  If  they  were  not  electing  Delegates,  but 
officers  to  conduct  the  ordinary  business  of  the  parish, 
nothing  was  so  easy  as  to  show  their  mistake,  anti  prove 
what  was  the  real  business  of  the  assembly.  But  if  no 
contradiction  is  offered,  would  an  imputation  upon 
their  character,  if  such  there  were,-— however  there  is 
none — warrant  you  to  say,  that  what  they  state  is  not 
true  ? Can  you  believe,  that  the  Magistrates  had  an 
object  in  sending  these  men  to  the  meeting,  with  an 
intent,  that  they  should  make  a misrepresentation,  in 
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order  to  found  a prosecution  of  innocent  men  ? Will 
any  suggestion  of  that  kind  make  its  way  into  the  mind 
of  the  jury?  It  is  possible,  that  the  witnesses  might 
- make  a mistake  ; but  that  they  should  misrepresent,  by 
design,  is  altogether  impossible.  They  made  deposi- 
tions of  the  facts  which  occurred,  and  upon  those  depo- 
sitions Government  acted,  and  instituted  these  prose- 
cutions. There  is  no  witness  to  contradict  their  testi- 
mony, and  the  question  will  be  for  your  determination, 
whether  they  have  sworn  true. 

Gentlemen,  It  is  admitted,  that  we  did  not  prove,  by 
direct  testimony,  that  those  Delegates,  so  elected  to 
prepare  the  petition,  and  to  represent  the  parish,  were 
Delegates  to  the  identical  Committee,  which  was  pro- 
posed by  the  resolutions  of  the  9th  of  July*  You  will 
observe,  that  it  was  a parochial  meeting,  held  twenty- 
two  days  after  ; that  the  Delegates  elected  were  to  re- 
present the  parish,  and  to  prepare  a petition,  coinciding 
in  the  number,  and  for  the  purpose,  directed  by  the 
order  of  the  9th  of  July- 

Now,  Gentlemen,  the  evidence  to  establish  a fact  need 
not  be  positive  ; — it  may  be  established,  even  in  capital 
cases,  by  circumstantial  evidence.  If  facts  be  proved, 
to  the  satisfaction  of  a Jury,  from  which,  fairly  and 
rationally,  an  inference  arises,  that  the  fact  alleged  is 
well  founded,  a Jury  will  find  their  verdict  accordingly. 
Now,  I ask  you,  whether  the  inference  here  does  not 
necessarily  arise,  that  those  Delegates  were  elected  to 
represent  this  parish  in  the  Committee,  which  had  been 
directed  by  the  assembly  of  the  9th  of  July  ? And  whe- 
ther, that  inference  is  not  strongly  confirmed  by  the 
suppression  of  evidence,  on  the  part  of  the  Traverser, 
who  could  rebut  it,  by  showing  that  the  election  was 
for  another  purpose  ? 

Gentlemen,  Doctor  Sheridan  is  stated  to  have  at- 
tended, and  acted  in  that  assembly.  lie  is,  unques- 
tionably, a competent  witness.  Every  man,  who  was 
present  at  that  assembly  is  a competent  witness  for  the 
Traverser,  to  prove  that  no  such  delegation  took  place, 
as  is  alleged  by  the  witnesses  for  the  prosecution. 
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If,  then,  there  be  a total  suppression  of  evidence, 
on  the  part  of  the  Traverser,  what  is  there,  upon  which 

the  doubt  of  a Jury  can,  for  a moment,  be  hung  r 

Certainly,  the  former  Jury,  after  hearing  this  ev  idence, 
returned  a verdict  of  acquittal,  founded  upon  their 
opinion,  that  the  evidence  was  insufficient. 

Gentlemen,  that  verdict  cannot  be  given  in  evidence 
to  you.  I should  not  care,  if  it  could  be  so,  but  even  if 
it  were  legal  evidence,  still  the  question  for  you  to  de- 
cide would  be,  whether  that  was  a right,  or  a wrong 
verdict. — If  it  were  right  ; of  course,  your  verditt 
would  be  the  same  but  if  it  were  a wrong,  and  ab- 
surd verdict,— if  it  were  a verdict,  so  erroneous,  that  the 
Gentlemen  who  found  it  ought  to  he  ashamed  of  it,  for 
its  absurdity,  for  I am  not  warranted  in  supposing,  nor 
do  I by  any  means,  intend  to  insinuate  that  these  Gen- 
tlemen were  influenced  by  any  improper  motive,  by 
any  personal,  or  political  consideration  ; that  any  ex- 
pectation, or  hope,  anv  apprehension,  or  fear,  operated 
on  their  minds,  would  such  a verdict  he  a ground,  on 
which  your  verdict  ought  to  be  founded  ? 

Gentlemen,  it  will  appear  still  more  ludicrous,  that 
there  could  be  such  a verdict,  whe  n I state  the  manner, 
in  which,  1 presume,  the  Traverser  will  be  defended  ; 
because  another  Tiaverser  upon  the  former  trial  was 
so  defended.  My  eloquent,  and  able  friend,  who  dis_ 
played  so  much  ability  and  eloquence  upon  that  trial  ; 
eloquence  which  derived  great  additional  strength  from 
the  enthusiasm,  which  fires  him,  when  he  treats  on  the 
subject  of  Catholic  rights  and  claims,  but  whose  candour 
surpasses  his  eloquence  or  his  enthusiasm.  He  never 
looked  up  to  the  Jury,  and  told  them,  that  the  charge, 
in  point  of  fact,  was  not  true.  Such  an  assertion  did 
not  ever  escape  fromjiim  hut  ia  the  whole  elaborate 
speech,  which  took  up  three  b*>urs,  and  which  deserved- 
ly acquired  him  much  credit,  he  never,  as  I recollect, 
once  alleged,  that  the  fact  charged  was  not  true.  But 
the  whole  of  his  argument  went  to  justify  the  fact,  and 
not  to  deny  it.  With  consummate  ability,  he  argued 
the  question  upon  the  “ Convention  Act.”  a question 
altogether  unnecessary,  if  there  was  no  such  assemblv 
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—or  if  the  Traverser  was  not  there.— Why  trouble  the 
Court,  or  the  Jury  with  canvassing  the  law,  and  prov- 
ing, that  the  Roman  Catholics  have  a right  to  hold  such 
an  Assembly  in  the  metropolis  of  the  country,  if  in 
truth,  there  had  been  no  delegation  to  it. — The  whole 
of  the  elaborate  speech  of  the  learned  Counsel  went 
to  a vindication  of  the  fact,  and  not  a denial  of  it. 

Gentlemen,  I appeal  to  your  own  experience,  whe- 
ther you,  upon  a trial  for  an  assault,  or  imprisonment, 
or  any  other  ( ffence,  you  found  counsel  employed  to 
justify  the  fact  —to  prove  that  the  person  accused  had  a 
right,  and  was  warranted  by  law,  to  use  the  act  charged 
against  him,  when  in  fact,  no  such  act  had  ever  been 
committed.  It  :s  true,  he  did  endea\our  to  throw  im- 
putations upon  the  witnesses,  yet  his  candour  would 
not  allow  him  to  call  upon  the  Jury  to  disbelieve  the 
fact  of  the  existence  of  such  an  assembly,  or  the  reso- 
lutions which  were  passed,  or  that  such  an  election,  as 
stated,  was  held  in  St.  Mary's  Parish , or  that  Delegates 
were  elected  to  the  lloman  Catholic  Committee.  His 
whole  effort  was  to  convince  the  Court,  and  the  Jury, 
that  such  proceedings  were  rightful  ; founded  upon 
law,  and  usage,  and  the  practice  of  50  years,  during 
which  the  Roman  Catholics  had  their  Committee  and 
their  Delegates  : — and  my  Learned  Friend  told  me,  l 
was  in  Boeotian  darkness,  when  1 was  ignorant,  that  the 
Homan  Catholics  had,  during  all  that  period,  their  Com- 
mittees. 

s 

Gentlemen,  1 was,  I confess  in  ignorance,  that  they 
ever  presumed,  in  defiance  of  the  Authority  of  the  King’s 
Government,  to  issue  a Mandate  for  holding  County 
and  Parochi.il  Elections,  for  the  purpose  of  returning 
and  preparing,  to  form  an  assembly  of  .000  persons 
to  represent  all  the  estates  of  the  Roman  Catholics  of 
Ireland,  and  to  hold  their  Session  in  this  Metropolis. 
Gentlemen,  If  1 have  been  in  Boeotian  ignorance,  of 
such  a Phenomenon— I am  happy  to  have  been  so,  be- 
cause the  country  would  not,  in  my  opinion,  be  worth 
living  in,  if  such  a Convention  should  be  tolerated. 

I love  my  Homan  Catholic  fellow  subjects,  as  well  as 
any  man  ; but  that  this  country  should  be  governed  by 
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a Roman  Catholic  Parliament,  is  an  innovation  to  which 
I cannot  submit.  Whatever  may  be  the  claims  of  the 
Roman  Catholics,  they  must  be  submitted  to  Parliament, 
they  must  be  there  canvassed,  and  discussed.  My 
Learned  Friend,  who  argued  with  so  much  force  on 
the  former  trial,  that  those  claims  should  be  conceded 
by  Parliament,  did  on  such  argument  introduce  a topic 
having  no  connection  whatever  with  the  subject  of  the 
trial,  and  calculated  to  mislead  the  Jury.  If  it  were 
ever  so  strongly  proved,  that  Parliament  should  concede 
those  claims,  by  what  logic  would  it  follow  therefore, 
that  you  ought  to  acquit  Mr.  Kirwan  of  the  charge 
made  against  him,  of  having  violated  the  Laws  ?— 
Therefore,  Gentlemen,  if  he  shall  argue  that  question 
again,  you  will  be  on  your  guard,  and  prepared  with 
this  answer  to  him,  that  it  is  a -subject  with  which  on 
this  trial  we  have  no  concern.  It  is  a subject  for  Par- 
liament, and  Parliament  alone.  Our  enquiry  is,  whether 
the  Traverser  has  committed  certain  facts,  and  if  so, 
whether  they  amount  to  a violation  of  the  law  of  the 
land.  Consult  your  understanding  in  deciding  upon  the 
facts  and  listen  to  the  court,  in  pronouncing  its  judg- 
ment on  ihe  law-— Having  so  done,  I have  no  hesitation 
to  say,  that  you  must  find  a verdict  against  the  T raverser, 
without  quitting  the  Jury  box. 


Francis  Huddleston,  Esq. 

Examined  by  the  Solicitor  General. 

Q.  Did  you  attend  at  any  public  meeting  on  the 
9th  of  July  last  ? 

A*  I did  attend  at  an  Aggregate  meeting  of.  the 
Catholics,  on  the  9th  of  July  last,  in  Fishamble- Street* 
Q.  Was  it  numerously  attended  ? 

A.  Very  numerously. 

Q.  Who  presided  ? 

A The  Earl  of  Fingai.l. 
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Q.  Do  you  see  his  Lordship  in  Court  ? 

A.  I do. 

Q.  Did  any  person  act  as  Secetary  ? 

A . Yes,  Mr.  Hay  did. 

Qf  Did  you  see  that  Gentleman  here  this  day,  or 
yesterday  ? 

A.  I cannot  say  that  I did. 

3.  Were  any  resolutions  proposed,  or  read,  in  your 
hearing,  by  any  person,  and  whom  ? 

A . There  were. 

Q.  By  whom  were  they  proposed  ? 

A . Counsellor  O’Gorman  moved  four  resolutions. 

0.  Before  he  spoke  was  there  any  matter  read  to  the 
meeting  ? 

A.  The  business  of  the  meeting  commenced  by  Mr. 
Hay  reading  a resolution,  which  was  passed  in  an  ag- 
gregate meeting,  some  time  before. 

Q,  What  was  the  nature  of  that  resolution  as  you 

remember  ? 

♦ 

Mr.  Goold.  That  resolution  wras  in  writing— you 
took  a copy  of  it— have  you  got  it  here  ? 

A . I have  endeavoured  to  get  it,  and  will  see  if  I 
have  it  here.  (Witness  produced  a paper.)  I have  a 
note  of  it. 

Q..  The  resolution  was  read  from  a written  paper  ? 

A . The  resolutions  were  generally  entered  in  a book. 

Q.  But  the  resolution  was  read  by  some  person  or 
other  ? 

A . It  was. 

Mr.  Solicitor  General.  I suppose  this  examination 
is  intended  as  introductory  to  some  objection  ; but  I 
must  persevere  in  the  question. 

Mr.  Perrin.  My  Lords,  I object  to  this  question  ; 
because,  I think  it  different  from  the  objection,  which 
was  made  upon  the  former  trial.  I conceive,  that  if  a 
Witness  be  permitted  to  give  evidence  by  parol  of  such 
a proceeding,  he  ought  to  state  the  precise  words,  and 
not  what  he  conceives  to  be  the  import  of  them.  Where 
he  does  not  recollect  them  accurately,  he  must  be  si- 
lent ; and  not  put  upon  the  court  his  vague  recollection. 
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It  is  for  the  Jury,  under  the  direction  of  the  court,  to 
say,  what  the  import  of  the  resolutions  was.  The  Tra- 
verser is  upon  his  trial  for  a Misdemeanour,  and  in  or- 
der to  support  the  charge,  it  is  necessary  to  prove  cer- 
tain resolutions,  which,  it  is  alleged,  will  shew  the 
criminal  intent  ; whether  they  will,  or  not,  will  be  a 
question  for  the  Jury, — and  for  the  Jury  only,-— and 
that  intent  is  not  to  be  stated  by  the  witness,  upon  the 
table;  neither  ought  he  to  state  what  he  conceives  the 
import  to  have  been  ; — he  ought  to  state  the  very  words, 
which  he  heard.  It  cannot  be  permitted,  that  a witness 
should  state  what  he  conceives  the  import  of  the  pro- 
ceeding to  have  been  ; because  then  the  guilt  or  inno- 
cence of  the  party  accused  w'ould  depend,  not  upon  the 
words  used  by  him,  but  upon  the  character  or  tempera- 
ment of  the  witness. 

The  Attorney  General,  may  attach  one  particu- 
lar meaning  to  a clause  or  resolution  ; the  witness  may 
attach  another  meaning,  and  Mr.  Burro wes  may  at- 
tach a meaning  different  from  either ; and  if  those  two 
Learned  Counsel  were  examined,  as  to  their  import  of 
the  resolutions,  their  testimony  would  differ  exceeding- 
ly. Therefore,  the  w itness  should  be  kept,  strictly,  to 
the  words;  w'here  he  recollects  them,  they  may  be 
stated,  if  he  does  not  recollect  them,  he  should  be  silent. 
My  Lords,  there  is  a direct  authority  upon  this  point, 
in  2 Hawk.  616 — “ It  seems  agreed,  that  it  is  no  evi- 
“ dence  in  any  criminal  case,  that  the  Defendant  said 
Ci  so  and  so,  or  words  to  the  like  effect  ; because  the 
tc  court  must  know  the  very  words,  to  judge  of  their 
u force  and  effect.”  This  passage  is  founded  upon  a 
very  respectable  authority  the  case  of  Hussey  v Cooke , 
Hob.  294.  It  was  a case  in  the  Star-Chamber,  but 
that  does  not  lessen  its  authority  in  this  respect.  It  was 
determined,  that  if  a witness  depose,  that  the  de- 
“ fendant  did  persuade  a Juror  to  appear  and  to  do  him 
“ reasonable  favor,  or  words  to  the  like  etfect,  this  is 
“ no  sufficient  proof  in  criminals,  because  the  court 
“ must  know'  the  very  words,  to  judge  of  their  force 
« and  effect.” 

Lord  Chief  Justice.  These  are  cases,  where  the 
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party  upon  trial,  was  indicted  for  using  the  very  words 

Mr.  Perrin.  My  Lord,  that  will  make  no  differ- 
ence. 

Lord  Chief  Justice.  But  I want  to  know  how  the 
fact  is  ; was  the  party  tried  upon  a charge  of  using  the 
particular  words? 

Mr.  Perrin.  My  Lord,  the  fact  is  not  so  ; it  was  a 
case  in  the  Star-Chamber;  but  that,  I conceive,  does 
not  weaken  its  authority  in  this  respect. 

Mr.  Justice  Day.  That  doctrine  was  held  in  the 
case  of  indictment  for  a libel. 


Mr.  Perrin.  Yes,  my  Lord,  because  the  libel  must 
be  produced. 

Mr.  Justice  Day.  But  even  in  the  case  of  slander- 
ous words,  it  is  suiKcient  to  state  the  w ords  in  the  plead- 
ing, and  to  support  them  in  proof,  by  the  recollection 
of  the  witness  of  the  general  import. 

Mr.  Perrin.  My  Lord,  I admit  that  ; and  that  the 
import  of  the  resolutions  may  be  proved  ; but  the  wit- 
ness should  state  the  very  words  according  to  his  recol- 
lection. 

Mr.  Justice  Day.  Does  not  the  case  cited  negative 
the  doctrine  ? 

Mr.  Perrin.  No,  my  Lord,  the  w itness  must  give 
in  evidence  the  very  words,  and  leave  theconrt  and  the 
jury  to  judge  of  the  import. 

Lord  Chief  Justice.  Mr.  Solicitor  General^ 
we  think  you  may  proceed. 

Mr.  Solicitor  General.  Q.  What  was  the  pur- 
port of  the  resolution,  w'hich  was  read  by  Mr.  Hay  ? 

A.  I believe  I can  give  you  the  exact  words  ; It  was, 
{C  that  an  aggregate  meeting  of  the  Catholics  of  Ireland 
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<c  be  convened  on  the  9th  of  July,  to  receive  the  report 
cc  of  the  Catholic  Committee,  and  to  take  into  consi- 
“ deration  the  propriety  of  presenting  petitions  to  parlia- 
iC  ment,  on  an  early  day  in  the  ensuing  Session.” 

Q.  After  that  was  read,  were  any  resolutions  pro- 
? 

Not  immediately  j Mr.  O’Gorman  made  a speech 
of  considerable  length. 

Q.  After  that,  were  any  resolutions  proposed  ? 

A . There  were. 

Q.  By  whom  ? 

A.  By  Mr.  0’Gorma.n. 

Q.  Were  they  carried  ? 

A • They  were  unanimously. 

a Who  put  the  question  upon  them  ? 

A.  The  Earl  of  Fingall. 

Q,  Can  you  state  the  import  of  these  resolutions? 

A . I can. 

Q.  Be  so  good  as  to  state  them  ? 

A.  The  first  resolution  was,  “ That  being  impressed 
cc  with  an  unalterable  conviction  of  its  being  the  un- 
“ doubted  right  of  every  man  to  worship  his  Creator 
<l  according  to  the  genuine  dictates  of  his  own  con- 
c<  science,  we  deem  it  our  duty,  publicly  and  solemnly 
tl  to  declare  our  decided  opinion,  and  principle,  that 
cc  no  Government  can,  with  justice,  inflict  any  pains, 
<c  penalty,  or  privation  upon  any  man,  for  professing 
<c  that  form  of  Christian  faith,  which  he,  in  his  con- 
<c  science,  believes.” 

Q.  What  was  the  second  resolution  ? 

A.  “ That  we  shall,  therefore,  persevere  in  petition- 
Ci  ing  the  Legislature  for  a total  and  unqualified  repeal 
“ of  the  penal  laws,  which  aggrieve  and  degrade  the 
“ Catholics  of  Ireland.” 

Q.  What  was  the  third  resolution  ? 

A.  It  stated,  “ That  in  exercising  the  undoubted 
u right  of  petitioning,  they  would  continue  to  adhere 

to  the  ancient  principles  of  the  constitution.” — And 
here,  I have  added  an  &c. 

Q.  Do  you,  now,  recollect  any  thing  more  of  that 
resolution  ? 

A.  I perfectly  recollect,  from  having  seen  the  reso- 
lution in  the  Dublin  Evening  Post,  “ That  they  would 
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<c  conform  to  the  restrictions  imposed  by  modern  sta- 
44  tutes,”  or  words  to  that  effect.  I mention  the  &c. 
as  marked  in  my  notes ; because  it  shows,  that  there 
were  other  words,  which  I did  not  take  down  ; but  I 
perfectly  recollect  this  latter  part,  of  conforming  to  the 
modern  statutes. 

Q.  What  was  the  fourth  resolution  ? 

A.  I am  not  quite  so  accurate,  with  respect  to  that ; 
it  was,  44  That  a Committee  should  be  appointed  to 
44  enquire  into  the  penal  laws  affecting  the  Roman  Ca- 
44  tholics  of  Ireland , and  to  report  within  one  month.” 

Q.  What  was  the  fifth  resolution  ? 

A.  Mr.  John  Byrne  came  forward,  and  proposed 
another  resolution,  44  That  the  Committee  to  be  formed 
44  to  prepare  the  petition  to  Parliament,  do  consist  of 
44  the  Catholic  Peers,  and  their  eldest  sons,  the  Catbo- 
44  lie  Baronets,  the  Prelates  of  the  Catholic  Church  in 
44  Ireland , and  also  ten  persons  to  be  appointed  bv 
44  the  Catholics  in  each  county  of  Ireland , the  survivors 
44  of  the  Delegates  of  1793,  to  constitute  an  integral 
44  part  of  that  number,  and  also  of  five  persons  to  be 
44  appointed  by  the  Catholic  inhabitants  of  each  parish 
44  in  Dublin.” 

Mr.  Justice  Day.  Did  you  say  1803  ? 

A.  No,  my  Lord  ; 1793. 

Q.  Was  there  any  other  resolution  ? 

A.  There  was,  with  respect  to  grants  of  money  to 
individuals,  and  thanks  to  Members  oi;  Parliament. 

Q.  Was  there,  to  your  knowledge*  any  publication 
in  the  Newspapers,  purporting  to  be  an  account  of 
these  resolutions  ? 

A.  There  certainly  was  ; I saw  them  in  the  Dublin 
Evening  Post. 

Mr.  Solicitor  General.  My  Lord,  1 have  no 
right  to  ask  as  to  the  import  of  such  publications  ; I have 
merely  enquired,  whether  there  was  such  a publica- 
tion. 

Mr  .Huddleston.  My  Lords,  Previous  to  mv  being 
cross-examined,  I consider  it  most  material  to  the 
establishment  of  the  consistency  of  mv  evidence,  and 
most  important,  in  other  respect:  , that  I should  e 
permitted  to  explain  a circumstance,  which  occurred 
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on  the  last  day  I was  examined,  as  a witness  in  this 
Court.  I have  sworn  to  tell  the  whole  truth,  and  no- 
thing but  the  truth  ; and  I feel,  most  acutely,  any  mis- 
construction that  my  words  may  receive  from  not  hav- 
ing an  opportunity  of  explaining  them.  My  Lords, 
the  learned  Gentleman,  who  cross-examined  me  on  the 
last  day,  had  observed  me  reading  certain  papers — he 
asked  me  what  they  were  ? I toid  him,  that  one  of  them 
was  a copy  of  a private  letter,  and  the  others  were 
newspapers,  containing  the  printed  report  of  these  pro- 
ceedings. Upon  being  questioned  further,  I stated, 
that  it  was  a private  letter  written  to  Sir  C.  Saxton , in 
Maich  last,  and  that  it  had  a collateral  bearing  on  the 
subject  of  Delegation.  A great  deal  was  said,  relative 
to  the  refreshing  of  mv  memory  ; and  how  far  my 
words  have  been  tortured,  and  perverted,  on  that  occa- 
sion, I shall  not  enter  into  ; but  I will  just  observe,  that 
no  event  was  ever  more  indelibly  impressed  on  my 
recollection,  than  the  fifth  resolution,  and  the  circum- 
stances which  attended  the  passing  of  it.  In  the  first 
place,  1 had  been  in  the  habit  of  hearing  Mr.  John 
Byrne  speak,  frequently,  at  the  Catholic  Committee; 
and  I had  acquired  a greater  facility  in  taking  down 
that  gentleman’s  words,  than  those  of  most  other  per- 
sons. In  the  second  place,  his  retiring  to  an  adjoining 
room,  with  some  other  gentlemen,  and  the  bustle  which 
prevailed  there,  excited  in  my  mind  an  expectation  of 
something  unusual  ; and  lastly,  when  he  did  propose 
the  fifth  resolution,  I was  much  surprised  ; as  I felt  that 
it  was  in  the  teeth  of  the  Circular  Letter,  which  had 
been  is:%ued  by  Government  to  the  Magistrates,  some 
time  before.  My  memory,  therefore,  required  no  re- 
freshment, with  respect  to  this  resolution.  But,  my 
Lords,  though  the  learned  Gentleman  would  not  suffer 
me  to  repeat  one  word  of  this  letter,  he  did,  neverthe- 
less, in  his  address  to  the  Jury,  impeach  my  evidence, 
on  the  ground  of  this  untold  document.  He  held  up 
to  ridicule  the  obvious  fact,  that  subsequent  events  may 
he  more  clearly  definable,  and  better  understood,  bv 
connecting  and  comparing  them  with  the  corroborating 
chain  of  preceding  ones.  My  Lords,  1 will  now  repeat 
this  extract,  to  show,  that  my  evidence,  in  this  parti- 
cular, was  not  inconsistent. 
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On  the  15th  of  December,  Mr.  O’Connell  moved, 
(in  the  Catholic  Committee)  “ That  a sub-committee 
“ be  appointed,  to  take  into  consideration  the  best 
“ method  of  extending  their  communication  with  the. 
<c  country  parts  of  Ireland.”  On  a subsequent  occa- 
sion, Mr.  Hay  was  directed,  by  the  “ report  of  this 
“ Sub-committee,  to  write  letters  to  the  principal  Ca- 
“ tholics  of  the  different  counties,  to  acquaint  them  of 
tc  the  resolution  that  had  been  passed,  of  adding  to 
<c  the  Committee,  then  sitting  in  Dublin,  ten  persons 
“ from  each  county  in  Ireland.”  On  the  6th  of  Fe- 
bruary, Mr.  Cornelius  Keogh,  a member  of  the  Com- 
mittee, who  had  been  absent  at  the  passing  of  the 
foregoing  resolution,  came  forward,  and  moved,  u That 
u the  proceedings  concerning  the  appointment  of  ten 
iC  members  from  each  of  the  counties,  exceeded  the 
“ powers  of  the  Committee,  and  ought  to  be  immedi- 
(i  ately  rescinded.”  A debate  ensued,  in  which  Messrs. 
O’Connell  and  Hussey  opposed  the  motion  ; the  for- 
mer, on  the  ground  of  informality,  a week’s  notice  of 
it  not  having  been  given  ; the  latter,  on  the  principle 
of  a Delegation  giving  life  to  the  metropolis,  and  the 
impropriety  of  sending  Gentlemen  back  who  had  been 
already  invited  thither.  Mr.  Clinach  proposed  an 
amendment — That  the  further  augmentation  of  the 
u Committee  be  referred  to  an  aggregate  meeting.” — 
This  was  lost,  as  well  as  the  original  question  ; and  the 
resolution  of  admitting  delegates  remained  in  force.  At 
the  termination  of  the  debate,  on  that  day,  I was  parti-' 
cuhirly  requested  not  to  publish  the  words  u Delegation 
or  Deputation .”  Mv  Lords,  I have  now  finished  the 
explanation,  which  I considered  it  ray  duty  to  make. 

Mr.  Burrow es.  My  Lords,  I think  this  is  good 
evidence,  to  show  a communication  with  the  Castle- ** 
and  how  much  better  a suspected  witness  may  appear 
now,  than  he  did  upon  a former  occasion. 

Mr.  Solicitor  General.  I did  not  enquire  re- 
specting these  circumstances,  as  not  bearing  upon  the 
meeting  of  the  9th  o i July.  But  the  gentleman  wished 
to  explain  himself. 

Mr.  Burrowes.  The  witness  has  overwhelmed  ns 
with  a display  of  eloquence.  I hope  it  is  not  to  La 
considered  as  legal  evidence. 
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Lord  Chief  Justice.  I have  taken  no  note,  what- 
ever, of  what  the  witness  last  said. 

Cross  examined  by  Mr.  Goold. 

d Mr.  Huddleston , you  are  now  in  a very  curious 
situation.  Are  you  more  pleased  with  the  speech, 
which  you  have  made,  or  with  the  manner  with  which 
it  is  received. 

A . I am  glad  to  have  had  an  opportunity  of  explain- 
ing, how  the  letter  had  a bearing  upon  the  matter,  to 
which  I was  examined. 

Q.  Pray,  how  do  you  reconcile  it,  after  taking  so 
much  time  since  the  21st  of  November , when  you  were 
last  examined,  that  a letter  written  in  March , refreshed 
your  memory,  as  to  transactions,  which  occurred  in 
July  following  ? 

A.  I had  notan  opportunity  allowed  me  of  explaining 
it,  if  my  memory  did  require  to  be  refreshed,  which  it 
did  not,  I could  reconcile  it  by  a corroborating  chain  of 
preceding  matters. 

Q.  Do  you  understand  what  you  have  now  sworn  ? 

A.  I do. 

Q,.  Then  I apprehend  that  no  person,  but  yourself 
understands  it  ; it  is  obscure  and  partakes  of  the  sub- 
lime. 

A.  A subsequent  event  may  be  brought  to  recollection, 
by  reference  to  a prior  event. 

Q.  That  appears  extraordinary. 

A.  It  may  be  done  by  a chain  of  circumstances. 

Q..  We  have  not  so  great  a range  of  intellect, — per- 
haps you  are  a poet,  have  you  ever  written  poetry  ? 

A . I have. 

Q..  You  are  as  high  a poet  as  ever  I saw.  You,  I sup- 
pose, thought,  that  this  resolution  of  petitioning  parlia- 
ment, tvas  a very  bad  resolution — understand  my  ques- 
tion,— did  you  think,  that  the  mere  purpose  of  petitioning 
Parliament  was  improper  ? 

A.  I did  not  think  petitioning  Parliament  was  impro- 
per ; but  there  may  be  improprieties  in  the  mode. 

Q.  Did  you  ever  hold  an  office  under  Government  ? 

A . I did. 

(J.  Do  you  now  P 
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A . No. 

Q.  Do  you  intend  to  hold  one  ? 

A.  I cannot  tell. 

Q.  Would  you  take  an  office,  if  it  was  offered  to  you  ? 

A.  I would. 

2.  Then  Nolo  Episcopari  is  not  your  motto.  Have 
you,  since  the  last  trial,  made  any  overtures,  directly, 
or  indirectly,  respecting  your  promotion  ? 

A.  Never  ; I swear  it  most  solemnly. 

2,  Was  there  not  any  communication  with  Govern- 
ment ? 

A.  Not  at  all. 

2.  Not  any  communication  whatever  ? 

A . Not  since  I was  here  the  last  day. 

2.  Upon  any  subject  whatsoever. 

A.  None,  except  being  told  that  was  to  come  here, 
and  being  applied  to,  with  respect  to  the  evidence  I had 
given. 

2.  Had  you  any  communication  with  with  any  other 
person,  than  Mr.  Kemmis  ? 

A.  Mr.  Serjeant  Moore  was  present  at  it. 

2 . I do  not  wish  to  inquire  respecting  any  thing  at 
which  Serjeant  Moore  was  present,  because  I am  con- 
vinced, that  there  was  nothing  improper  in  it ; — give 
me  leave  to  ask  you,  where  did  the  communication  take 
place  ? 

A.  In  the  Sheriffs’  prisop. 

2.  Mr.  Huddleston , you  have  had  in  your  hands,  this 
day,  two  papers;  one  appeared  to  be  in  manuscript; 
the  other  in  print ; what  is  that  printed  paper  ? 

A It  is  the  newspaper,  in  which  I reported  the  pro- 
ceedings of  the  aggregate  meeting  of  the  9th  of  July . 

Did  you  look  at  those  papers? 

A.  I did  in  Court. 

2.  For  what  purpose  ? 

A.  A Gentleman  addressed  the  Court,  just  now,  to 
say,  that  I should  state  the  exact  words  ; and  I knew, 
that  I had  the  exact  words  ; I knew  the  import  of  all 
the  resolutions;  but  as  to  some  of  them,  I wished  to  know 
the  exact  words,  which  I could  from  that  paper. 

2.  Did  you  look  at  the  other  part  ? 

A.  I did. 

Was  your  memory  refreshed  ? 

p 
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A.  It  was,  as  to  the  date,  1793. 

2-  Then  you  had  your  memory  refreshed  ? 

A . There  was  nothing  more  indelibly  impressed  upon 
my  recollection,  than  every  Iota  of  the  fifth  resolution, 
and  how  fir  the  words  may  be  tortured  into  a different 
meaning,  I cannot  say* 

Mr.  Solicitor  General.  I beg  pardon,  for  inter- 
rupting Mr.  Goold.  There  is  some  misunderstanding  , 
with  respect  to  the  dates;  the  « itness  has  been  asked 
whether  he  had  not  his  memory  refreshed  with  respect 
to  the  resolutions  being  in  1803,  or  1793. 

Mr.  Goold.  My  Lord,  I beg  to  ask  the  witness,  if 
he  made  any  mistake  ? 

A.  I believe  not. 

2.  One  of  the  Judges  corrected  you,  and  you  said 
1803  ? 

A.  No,  positively  not. 

2.  You  said,  that  the  Committee  was  appointed  to 
prepare  a petition  ; is  your  recollection  as  accurate  now, 
as  it  was  upon  the  last  trial. 

A.  My  recollection  has  been  accurate  from  the  mo- 
ment it  was  pronounced  to  this  hour. 

2.  And,  therefore,  there  was  no  variance  between 
the  evidence,  which  you  gave  then,  and  that  which  you 
have  given  now  ? 

A.  I am  sure  there  is  not. 

2 . You  did  not  mention  the  year  1803  ? 

A.  I did  not, — I said  1793. 

2*  Did  you  give  the  precise  evidence  this  day,  which 
you  did  upon  a former  ? 

A . I will  not  say,  precisely,  as  to  the  first,  second, 
third,  and  fourth  resolutions, — but  as  to  the  fifth,  I am 
positive,  I am  perfectly  aware  of  the  importance  of  it, 
because,  if  you  refer  to  the  printed  report,  there  is  an 
inaccuracy,  in  this  particular  ; it  states,  that  I said  the 
said  Committee  was  to  consist  of,  &c.  Whereas,  I said, 
“ that  the  Committee  to  prepare  a petition  to  parliametit 
Ci  was  to  consist  of,  &c. 

Q.  You  read  your  recantation,  upon  your  oath,  in 
©pen  Court  ? 
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A.  You  compelled  me. 

Q Have  you  not  recanted  since  ? 

A.  I have  not. 

Q.  Then,  I cannot  call  you  a relapsed  Papist  ? 

A.  No,  nor  you  never  will. 

Q.  Will  nothing  tempt  you  ? 

A,  No. 

Q.  If  you  were  offered  a Catholic  Bishoprick,  would 
not  that  tempt  you  ? 

A.  No. 

Q.  Nor  a place  of  five  thousand  a year  ? 

A.  Oh,  no. 

Q.  That  ejaculation  may  convey  more  meaning  than 
a speech  ? 

A.  I say,  that  no  money  would  tempt  me  to  change 
my  private  opinion.  If  I were  corrupt  enough  to  re- 
ceive emolument,  I would  not  adapt  my  tenets  ; I might 
go  to  mass  out  of  courtesy. 

Q.  Are  you  an  unwilling  witness  ? 

A.  No,  ] am  not. 

Q.  Whai  has  changed  the  inclination  of  your  mind, 
since  the  last  trial  ? 

A.  I never  was  an  unwilling  witness. 

Q.  Did  von  not  swear  that  you  were  ? 

A.  I said,  1 was  unwilling  to  undergo  the  obloquy 
to  which  I knew  I would  be  exposed. 

Q.  If  you  swore  more  than  once,  upon  the  last  trial, 
that  you  were  an  unwilling  witness,  did  you  swear 
true  ? 

A.  I couid  not  swear  it. 

Q.  Did  you,  if  you  deposed  to  that  fact,  swear  the 
truth  ? 

A.  I do  not  understand  the  question.  I told  you,  I 
am  not  an  unwilling  witness,  nor  was  I.  I am  not  in 
the  habit  of  speaking  umruths  ; but  you  have  a preju- 
dice against  me. 

Q*  I have  done  with  that  part  of  the  case:  but  you 
will  please  to  answer  another  question.  You  say,  you 
never  told  an  untruth  ? 

A.  I said,  I was  not  in  the  habit  of  telling  untruths. 
Never  told  an  untruth  l — Is  there  any  man  could  come 
upon  the  table,  and  say  he  never  told  an  untruth. 

Q.  Did  you  ever  give  under  your  hand,  that  you 
told  an  untruth  ? 
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A.  Unless  you  bring  the  matter  to  my  recollection, 
I do  not  recollect. 

Q.  It  is  a remarkable  circnmstance  in  one’s  life.  Did 
you  ever  give  under  your  hand,  that  you  had  said  what 
was  not  true  ? 

A.  I do  not  understand  the  question. 

Q.  Do  you  mean  to  swear,  that  you  do  not  under- 
stand the  question  ? 

A.  I understand  the  question;  but  I cannot  ransack 
my  memory  for  the  matter  to  which  you  may  allude. 
I have  no  recollection  of  such  a thing. 

Q.  Did  you  ever  sign  any  paper  in  this  country,  in 
which  you  have  been  ten  or  eleven  years,  derogatory 
to  a man  of  honor  ? 

A.  I do  not  feel  I can  answer  the  question.  If  you 
will  state  any  particular  transaction,  which  may  bring 
matters  to  my  recollection — 

Q.  Did  you  ever  sign  any  paper,  denying  any  asser- 
tion which  3tou  had  made  ? 

A.  I do  recollect  to  have  signed  a paper — Is  it  fair 
to  go  into  the  particulars  ; the  subject  involves  a third 
person  ; but  if  you  press  the  matter,  I will  answer  it ; 
it  was  a paper  in  which  Counsellor  Bethel  was  con- 
cerned.* 

Q.  Was  Mr.  Kiru'an  at  that  meeting  in  Fishamble - 
street  ? 

A.  Not  to  mv  knowledge  : I do  not  recollect  to  have 
seen  him  until  the  last  trial. 

Q.  Were  there  not  a great  number  of  men  of  very 
considerable  property,  and  high  character,  at  that 
meeting  ? 

A.  I believe  there  were. 

Q.  Do  vou  happen  to  be  acquainted  with  the  Earl  of 

Fingall  ? 

A.  I had  the  honor,  some  years  ago,  of  being  ac- 
quainted with  his  Lordship,  and  dined  at  his  house. 

Q.  Whether  you  compreheud  the  Catholics,  Pro- 
testants,  Presbyterians,  or  others,  there  is  no  man  more 
distinguished  for  his  loyalty  ? 

A.  I do  believe  he  was  a ioyal  man. 

Q.  And  distinguished  for  his  loyalty  ? 

* This  related  to  an  affair  of  honor,  and  was  not  further  enquired  into. 
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A.  I believe  he  is  a loyal  man;  but  whether  he  is 
distinguished  for  it,  I cannot  say. 

By  Mr.  Justice  Day.  Were  you  here  in  the  year 
1798  ? 

My  Lord,  I was  not.  I came  here  in  the  year  1799, 
from  Cambridgeshire . 

2.  Was  it  not  the  known  and  general  reputation, 
that  Lord  Fingall  was  a man  distinguished  for  his  loy- 
alty ? 

A.  I do  not  recollect  any  particular  distinction  coming 
to  my  knowledge. 

2.  Do  you  believe  him  capable  of  presiding  at  an  im- 
proper meeting  ? 

A.  h will  require  a long  paragraph  to  answer  that 
question. 

What  is  that  which  you  have  in  your  hand  ? 

A.  An  almanac. 

2.  Is  that  to  refresh  your  memory  ? 

A.  No. 

2.  Then  take  some  other  refreshment  from  your 
pocket  ; You  seem  to  have  much  documentary  matter  ; 
you  have  said,  that  you  could  depose  positively  to  the 
4th  resolution? 

A.  No,  I said  I was  not  very  accurate  with  respect  to 
that  resolution. 

2*  What  was  it  ? 

A.  That  a Committee  be  appointed  to  enquire  into 
the  Penal  Laws  and  report  within  one  month.  I think 
that  was  the  resolution  ; I took  it  down  as  such  ; but 
every  man,  who  repot ts,  is  liable  to  mistake:  my 

doubt  arose  upon  ambiguity  of  the  words  “ within 
a month” — -whether  it  was  to  be,  within  a month  of  the 
meeting  of  Parliament,  or  a month  after  the  resolution 
was  passed. 

But  do  you  swear,  that  a resolution  to  that  effect 
was  passed  ? 

A.  I do  think,  that  such  a resolution  was  passed. 

Whatever  resolutions  were  passed,  were  written  ? 

A.  They  were. 

Before  whom  did  you  swear  your  origin;  informa- 
tions ? 
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A.  Before  the  Lord  Chief  Justice. 

Are  vou  positive,  that  there  is  no  variation  be- 
tween the  information,  which  youssvore,  and  the  evi- 
dence which  you  have  given? 

A.  I have  not  read  the  informations  lately,  but  there 
is  nothing  in  them  which  is  not  true. 


John  Shepherd, 

Examined  by  Mr.  Serjeant  Moore. 

Q.  Are  }’ou  in  any  public  employment  ? 

A.  I am  a Peace  officer  of  the  head  Police  office. 

Q.  Did  you  receive  any  directions  to  go  any  parti- 
cular place,  in  the  month  of  July  last  ? 

A.  I did  ; I was  directed  to  go  to  a Chapel  in  Liffey 
street. 

Q.  Did  you  go  there  ? 

A.  I did. 

Q.  Do  you  remember  upon  what  day  ? 

A.  Wednesday , the  3 1st  of  July. 

Q.  About  what  hour  did  you  go  there  ? 

A.  Between  12,  and  I. 

Q.  Was  there  any  assembly  of  people,  w hen  you 
arrived  ? 

A.  There  was  a good  many. 

Q.  Did  you  see  any  person  presiding  ? 

A.  I did  ; I saw'  Doctor  Sheridan. 

Q.  Do  3Tou  mean  the  Gentleman,  who  w’as  tried  at 
Bar  here  the  last  term  ? 

A.  I do. 

Q.  About  what  number  of  persons  were  assembled  ? 

A.  I cannot  say,  as  to  the  number ; but  the  lower 
part  of  the  Chapel  was  very  full. 

Lord  Chief  Justice.  Have  you  any  guess  as  to 
the  number  ? 

A.  No,  my  Lord;  the  lower  part  of  the  Chapel  is 
very  large,  and  it  w'as  very  full. 
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Q.  Serjeant  Moore.  Do  you  see  any  person  now  in 
Court,  w hom  yousaw  in  the  chapel  on  that  day  ? 

A.  I do ; I saw  Mr.  Kirwan. 

Q.  Point  him  out? 

Witness  did  so. 

Q.  Did  any  person  address  the  Chair,  at  that  meet- 
ing ? 

A.  Yes. 

Q.  Who  did  ? 

A.  Mr.  Kirwan. 

Q.  Do  3rou  recollect  the  nature,  tendency,  and 
substance  of  his  address  ? 

A.  The  first  thing  was  a motion,  for  a petition  to 
his  Royal  Highness  the  Prince  Regent,  and  both 
Houses  of  Parliament,  for  a repeal  of  the  restrictions 
against  the  Roman  Catholics  of  Ireland , or  words  to 
that  effect. 

Q.  Was  that  proposition  made  by  Mr.  Kirwan  ? 

A.  Yes. 

C).  Are  you  sure,  that  was  the  substance  of  what  was 
proposed  by  him  ? 

A.  1 am.  ' 

Q.  I understand  you  to  say,  that  the  proposition  was 
made  in  the  shape  of  a motion  ? 

A.  It  was. 

Q.  Was  it  put  from  the  Chair  ? 

A.  It  was. 

Q.  Was  it  carried  ? 

A Tt  was  carried  unanimously. 

Q.  Do  you  recollect,  whether  Mr.  Kirwan  made  any 
other  motion  ? 

A.  Yes. 

Q.  What  was  that  ? 

A.  That  five  persons  be  elected  to  represent  the  Ro- 
man Catholic  inhabitants  of  the  Parish  of  Saint  Mary's 
to  prepare  the  Petition,  and  to  transact  the  other  Busi- 
ness of  the  Roman  Catholics  of  that  Parish,  in  the  ge- 
neral Catholic  Committee. 

Mr.  O’Connell.  My  Lords,  does  not  the  objection, 
which  was  ably  urged  by  Mr.  Perrin,  apply  with 
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great  force  here  ; the  very  gist  of  the  charge  in  the 
indictment  is 

Lord  Chief  Justice.  Let  us  hear  what  the  wit- 
ness says  of  it. 

Mr.  O’Connell.  My  Lord,  it  may  not  be  necessa- 
ry to  take  it  down,  if  I succeed  in  the  objection  : — the 
case  cited  by  Mr.  Perrin  did  not  apply,  directly,  at 
that  time  ; but  it  does  now  what  this  witness  is  going 
to  state  respects  the  terms  of  a resolution,  which  forms 
the  very  gist  of  the  charge.  One  resolution  has  been 
stated  already,  in  very  different  words  from  what  it 
was  formerly  represented  ; — as  will  be  established  ; 
which  shews  the  danger  of  suffering  a witness  to  give 
the  import  of  verbal,  or  written  resolutions.  Here  the 
witness  does  not  give  the  words,  or  attempt  to  give 
them  ; he  states  certain  words  ; and  uniformly  adds, 
to  that,  or  the  like  effect;  that  is,  he  substitutes  his  un- 
derstanding of  the  import,  and  effect  of  the  words, 
instead  of  detailing  the  words  themselves. 

Mr.  Justice  Day  This  is  precisely  the  same  objecti- 
on, which  was  made  before,  and  was  overruled. 

Mr.  O’Connell.  Mv  Lord,  the  objection,  was 
overruled,  because  it  related  to  a resolution,  which 
was  not  in  the  indictment; — but  the  witness  is  now  gi- 
ving evidence  of  matter — part  of  the  res  gestae — of  the 
meeting,  and  if  the  objection  be  now  overruled,  pre- 
cedents of  high  authority  must  also  be  overruled. 

Mr.  Serjeant  Moore.  Mv  Lords,  the  case,  which 
was  cited,  does  not  apply,  because  this  resolution  is 
not  stated  in  the  indictment,  but  is  given  in  evidence, 
in  order  to  shew  the  motive,  and  the  mode  of  the  elec- 
tion. 

Q.  -What  was  done  upon  that  resolution  ? 

A.  The  question  was  put  by  Doctor  Sheridan. 

Q.  Was  it  carried  ? 

A.  It  was,  unanimously. 

Q.  What  was  the  next  tiling  claae  ? 

"W' 
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A.  The  next  motion  made  was,  that  seven  of  the 
persons  then  present,  not  candidates  for  the  Commit- 
tee, should  be  chosen  to  elect  the  five. 

Q.  By  the  Court . By  whom  was  that  motion 
made  ? 

A.  By  Mr.  Kirwan • 

Q.  Was  that  motion  carried  ? 

A.  There  was  some  objection  to  that  mode — but  a 
Gentleman  recommended  the  Gentleman,  who  made 
the  opposition,  to  withdraw  it,  and  asked  the  meeting, 
did  they  not  know,  that  there  was  a Proclamation  issued. 
That  gentleman  was  on  the  left  hand  of  the  Chairman, 
and  very  near  him. 

Q.  Was  the  opposition  withdrawn  ? 

A.  It  was. 

Q.  Was  any  thing  said,  upon  the  Proclamation  being 
issued  ? 

A,  Not  a word. 

Q.  Was  the  nature  of  the  proclamation  stated  ? 

A.  No. 

Q.  Was  the  proposition  put  ? 

A.  It  was. 

Q;  And  was  it  carried,  that  the  seven  should  elect 
the  five  ? 

A.  It  was. 

Q.  Do  you  know  how  they  were  to  make  the  election 
of  the  seven  ? 

A.  It  was  stated  to  be  the  usual  way,  for  the  Chair- 
man to  name  one;  that  person  to  name  another,  and 
so  on  ; and  it  was  done  in  that  way. 

Q.  Where  was  the  election  of  the  five,  by  the  seven, 
to  take  place  ? 

A.  They  retired  for  the  purpose,  out  of  my  view. 

Q.  Do  you  know,  whether  they  went  out  of  the 
Chapel? 

A,  I cannot  say  ; they  went  out  of  my  view. 

Q.  Did  you  see  any  of  the  seven  ? 

A.  I did. 

Q.  Did  you  see  any  persons  retire,  after  the  seven 
were  appointed  ? 

A.  I did. 
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Q.  Did  any  persons  return  afterwards  r 
A . There  did. 

Q.  What  was  the  proceeding  which  took  place  after 
the  seven  returned  r 

A.  Before  they  retired,  they  asked  how  they  should 
know  them 

Mr.  Justice  Daly.  What  do  you  mean  by'  that  ? 

A.  t mean  what  candidates  they  should  elect — imme- 
diately on  the  seven  being  appointed,  one  asked,  how 
they  should  know  whom  to  chuse,  and  he  was  told, 
they  should  get.  a list,  from  which  they  were  to  chuse 
the  five  ; — and  a list  was  given  them,  and  then  they  re- 
tired. 

Q.  Where  were  you  situated,  when  this  was  done? 

A.  In  the  Gallery. 

Q,.  When  they  returned,  what  was  done  ? 

A.  They  produced  a list  containing  the  names  of  the 

five. 

Q.  Wbat  was  done  with  that  list? 

A.  On  the  first  name  being  mentioned * 

Q.  To  whom  was  the  list  given  ? 

A.  I do  not  recollect.^ 

Q.  Proceed  then,  and  state  what  was  done  ? 

A.  Doctor  Sheridan  was  mentioned,  as  the  first  of 
the  five;  on  which  it  was  moved  that  he  should  leave 
the  chair,  and  that  Doctor  Burke  should  take  it. 

Q.  Did  you  hear  the  names,  which  were  in  the  list, 
announced  to  the  meeting  ? 

A.  I did. 

Q.  Name  them  ? 

A . Doctor  Sheridan,  Mr.  Kirtvan 

Q Do  you  mean  the  present  Gentleman  ? 

A.  Ido. 

Q,.  Name  the  others  ? 

A.  Mr  Taaffe , Mr.  Sweet  man,  and  Mr  Shiel. 

Q?  Were  these  names  announced  before,  or  after 
Doctor  Sheridan  left  the  chair  ? 

A • I cannot  say  whether  thev  were,  before  he  T ft 
the  chair,  but  they  certainlv  were  after.',  .r  v 

Q.  Did  Doctor  Burke  take  the  chair  r 
A-  He  did. 
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Q.  What  was  then  done  ? 

A.  He  put  the  question  upon  Doctor  Sheridan  being 
a fit  and  proper  person  to  be  one  of  the  five,  to  repre- 
sent tlie  parish  in  the  general  committee. 

Q Was  bis  election  approved  of,  or  disapproved  of  ? 

A.  It  was  approved  of  unanimously. 

Q.  You  stated,  that  Mr.  Kir  nan  was  there  ; did  he 
continue  there,  during  this  time  ? 

A,  He  did. 

2.  Did  he  take  a part  in  these  proceedings  ? 

y/.  He  did,  upon  the  whole  of  them. 

Q.  When  Doctor  Sheridan's  election  was  carried,  did 
Doctor  Buike  continue  in  the  chair  ? 

A.  No,  he  quitted  it,  and  Doctor  Sheridan  returned 
to  the  chair. 

Q.  What  was  done  then  ? 

A.  He  put  the  question  upon  the  other  four  names, 
separately. 

Q.  Were  they  approved  of  ? 

A.  They  were  all  approved  of,  unanimously,  with 
one  exception  to  Mr.  Shit 7,  on  account  of  his  being 
absent,  as  I understood  ; however,  that  objection  was 
overruled,  and  he  was  elected. 

Q.  What  was  the  next  proceeding  ? 

A.  Doctor  Sheridan  left  the  chair,  and  Mr.  Tanffe 
took  it. 

Q.  Before  that  was  done,  and  after  the  election,  did 
any  person  address  the  chair  ? 

A.  Yes;  some  of  the  persons  elected  addressed  the 
chair. 

Q.  What  was  the  purport  of  the  address  r 

A.  Thanking  the  meeting  for  electing  them,  and 
promising  to  execute  the  trust. 

Q.  You  said,  that  Doctor  Sheridan  left  the  chair, 
and  that  Mr.  Tactffe  took  it  ; what  was  the  next  pro- 
ceeding ? 

A.  A motion  of  thanks  to  Doctor  Sheridan , for  his 
very  proper  conduct  in  the  chair. 

Q.  Was  that  motion  carried  ? 

A.  It  was,  unanimously. 

Q.  Did  Doctor  Sheridan  say,  or  do  any  thing,  upon 
that  ? 

Counsel  for  Mr.  Kirwan  objected  to  this  question, 
as  Doctor  Sheridan  was  not  the  party  upon  trial. 
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Q..  In  what  parish  is  Liffty-street  chapel  ? 

A.  I understand  it  is  in  the  parish  of  St.  Mary. 

Q.  Were  you  accompanied  by  any  person,  when 
you  went  to  that  meeting? 

A.  I was,  by  Mi Donogh,  the  second  clerk,  in  the 
office. 

Cross-examined  by  Mr,  Burne. 


Q.  The  proceedings  which  you  have  mentioned,  took 
place  in  Liffey  street  ? 

A . Yes. 

Q.  In  what  parish  ? 

A.  From  what  passed  there,  I understand  it  was  in 
in  the  parish  of  Saint  Mary. 

Q.  You  said  more  about  that,  the  last  time  you 
were  examined  ? 

A.  I said,  I understood  that  it  comprehended  three 
parishes,  and  I understand  so  still. 

Q.  You  have  heard  that,  and  believe  it. 

A.  I have  heard  it,  but  do  not  know  it : I understand 
it  comprehends  three  legal  parishes  ; but  it  is  generally 
called  Saint  Mary's. 

Q.  What  are  the  three  parishes  ? 

A.  St.  Mary's , St.  Thomas , St.  George. 

Q.  This  was  a meeting  or  the  Catholic  inhabitants, 
you  said,  of  the  parish  ot  Saint  Mary  ? 

A.  Yes:  in  fact  it  was  from  their  own  resolutions 
more  than  any  thing  else,  that  I said  so.  I was  told 
there  was  to  be  such  a meeting,  but  my  conviction  arose 
from  what  I heard  pass  there. 

Q.  You  have  mentioned,  that  there  were  three  reso- 
lutions entered  into  ; can  you  state,  precisely,  the 
words  of  those  resolutions? 

A.  I have  stated  them  already. 

Q.  I ask  a very  plain  question,  and  desire  you  may 
give  a direct  answer.  Can  ydu  state  the  words  pre- 
cisely ? 

A.  I have  stated  them. 

Q.  That  is  not  an  answer.  Can  you  state  them,  pre- 
cisely, now  ? 

A.  I cannot  swear  precisely  to  the  exact  words,  word 
after  word  j but  I state  precisely  the  substance  of 
them. 
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Q Can  you  state,  precisely,  the  words  of  the  -two 
resolutions  ? 

A.  I have  answered  that  already. 

Q.  Will  you  take  upon  you  to  say,  upon  your  oath, 
that  you  have  answered  ? 

A.  I cannot  say,  upon  mv  oath,  to  state  them  pre- 
cisely, word  after  word  ; but  1 have  given  the  sub- 
stance. 

Q.  Then  you  canuot  positively  state,  what  were  the 
precise  words  of  the  two  resolutions  ? 

A.  The  words  of  the  resolutions  may  not  tall v ex- 
actly, as  I have  stated  them  ; but  1 have  given  the  sub- 
stance. 

Q.  Can  you  state  precisely  and  positively  the  exact 
words  ? 

Lord  Chief  Justice.  The  witness  has  repeatedly 
said  that  he  cannot. 

Q.  Then,  I take  it  so,  that  you  cannot  state  the 
precise  words.  Can  you  take  upon  you  to  say,  posi- 
tively, that  the  word  “ represent”  was  in  the  resolu- 
tions ? 

A.  I have  stated  so  already. 

Q.  Do  you  state  positively  that  the  word  ct  represent ” 
was  in  the  resolution  ? 

A.  I do. 

ft.  You  said,  upon  the  former  trial,  that  you  could 
not  take  upon  you  positively;  to  say  that  it  was  ? 

A.  I was  not  positive  then  ? 

Q.  Are  you  now  ? 

A.  I an). 

ft.  Then,  Sir,  you  have  refreshed  your  memory 
since  the  last  trial  ? 

A.  I have. 

ft.  Give  me  leave  to  ask  you  how  ? 

A . I have  two  ways,  of  doing  it  ; I have  the  copy  of 
the  information,  which  I swore,  and  I found  the  ori- 
ginal paper,  upon  which  the  information  was  grounded. 

ft.  Then,  the  paper  upon  which  the  informations 
were  grounded,  and  a copy  of  the  informations  them- 
selves, were  the  means  by  which  you  were  enabled  to 
refresh  your  memorv  ? 

A,  Either  was  sufficient. 
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C L:.l  you  have  read  both  since  the  last  trial  r 

A.  I have. 

Q,  Let  me  ask,  when  you  read  them  ? 

A.  I read  the  copy  or  the  informations,  on  last 
Saturday,  for  the  last  time. 

Q..  How  many  times  did  you  read  them  over,  since 
the  last  trial  ? 

A.  Not  often. 

Q..  How  many  times? 

A.  I cannot  say. 

Q.  Did  you  read  them  ten  times  r 
A.  No. 

Q.  Did  you  read  them  five  times  ? 

A.  No. 

Q,.  Did  you  four  times  ? 

A.  I ciare  say,  1 did, 

Q.  When  did  you  last  read  your  notes,  or  the 
paper  upon  which  the  informations  were  founded  r 
A.  I have  not  read  them  since  the  22nd  of  No- 
vember last,  which  was  the  day  upon  which  I found 
them. 

Q..  Then  you  got  them  on  the  22nd  of  November  ? 
A.  I did. 

Q.  How  soon  did  you  look  for  them,  after  you 
were  examined  here? 

A.  On  that  evening. 

Q.  Did  vou  find  them  ? 

A.  No. 

Q,.  When  did  you  find  them  ? 

A.  On  the  morning  of  the  next  day. 

Q,.  Where  did  you  find  them  ? 

A.  In  my  desk. 

Q,.  Where  is  that  desk  ? 

A.  In  the  head  office  of  the  Police. 

Q.  Is  it  a desk  of  which  you  keep  a key  ? 

A.  Yes. 

Q..  Did  you  read  them  over? 

A.  I did. 

Q.  You  have  them,  I suppose  ? 

A.  I have  not. 

Q.  You  had  them  not  upon  the  last  trial ; you 
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afterwards  found  them  ; you  say  you  have  them  not 
now,  what  has  become  of  them  ? 

A.  I gave  them  to  the  crown  solicitor. 

Q,  At  what  time  did  you  prepare  your  informa- 
tions r 

A.  Either  upon  the  day  of  the  transaction,  or  the 
day  afterwards. 

Q.  Were  you  the  person  who  prepared  the  In- 
formations ? 

A.  No. 

Q,.  Who  was  the  person  ? 

A.  The  clerk. 

Q,.  What  clerk  ? 

A.  Mr.  Crawford,  or  Mr.  M‘Donogh. 

Q.  Do  you  mean  the  witness  who  was  examined 
here  ? 

A.  Yes. 

Q.  Where  were  they  prepared? 

A.  In  the  police  othce. 

Q.  At  what  time  did  you  get  a copy  of  these  infor- 
mations ? 

A.  In  two  or  three  days  after  they  were  sworn. 

Q.  Who  gave  you  that  copy  ? 

A.  I cannot  now  say,  upon  my  oath,  who  gave  it 
to  me. 

Q,.  Can  yon  not  form  a belief,  who  gave  it  to  you  ? 

A.  1 cannot  say. 

Q.  Cannot  you  form  a belief? 

A.  1 believe  the  2nd  clerk  copied  them. 

Q.  But  from  whom  did  you  get  the  copy  ? 

A.  Tlie  copy  of  the  informations  lay  with  myself, 
I gpt  a copy  m the  office. 

Q.  By  Mr.  Justice  Day.  From  whom  ? 

A.  From  one  of  the  clerks;  there  are  two  of  them, 
and  I an  not  say  from  which. 

Q.  Mr.  Burne.  I appeal  to  the  recollection  of  the 
Court,  whether  you  did  not  say,  that  you  got  a copy, 
two  or  three  days  after  the  informations  were  sworn  ? 
You  may  retract,  if  you  please. 

A.  I do  not  wish  to  retract  any  thing;  the  first 
informations  drawn  out,  lay  constantly  in  the  office, 
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arui  were  in  fact,  tlie  original; — the  copy  taken  from 
was  sworn. 

Q..  Recollect  yourself;  did  the  original  informa- 
tions remain  in  the  office  ? 

A.  The  informations,  which  were  sworn,  did  not 
remain  in  the  office. 

Q.  Who  did  the  go  to  ? 

A.  To  the  Chief  Justice. 

Q.  If  they  were  sworn  before  him,  they  must  have 
left  the  office  ? 

A.  Certainly. 

Q.  Then,  where  did  you  get  the  copy  after  they 
were  sworn  ? 

% 

A.  I got  a copy  in  the  office,  but  from  whom  I 
cannot  say. 

Q..  Then  there  were  informations  in  the  office, 
besides  those,  which  were  sworn  ? 

A.  There  were. 

Q.  Were  they  different  from  those,  which  were 
sworn  ? 

A.  No,  Sir,  understand  me ; I kept  a copy  of  the 
informations. 

Q.  Recollect  yourself.  Sir  ? 

A.  I cannot  add  any  thing  more. 

Q.  Have  }ou  been  able  to  recollect  from  whom 
vou  received  a copy  of  the  informations  ? 

A.  It  was  a draft  of  the  informations  made  before 
they  were  sworn. 

Q.  When  did  you  get  that  ? 

A.  On  the  first  or  second  day  after  they  were 
fairly  drawn  out. 

Q.  Do  you  mean  before  or  after  they  left  the 
office  ? 

A.  They  never  left  the  office. 

Q,.  But  was  it  after  the  original  informations  were 
sworn  ? 

A.  I cannot  swear  to  that. 

Q.  What  do  you  believe,  as  to  the  time  you 
got  it  ? 

A.  I cannot  say  ; it  was  very  shortly. 

Q.  Was  it  a day  ? 
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A.  I will  not  swear  it  was  more. 

Q,.  Was  it  less  ? 

A.  I will  not  swear  to  such  particular  time. 

Q.  You  ought  to  be  able  to  swear  to  the  particular 
time,  when  you  state  the  words  of  resolutions— it 
was  two  or  three  days  after  the  transaction,  that  you 
got  the  copy  ? 

A.  Not  a copy,  but  the  draft. 

Q,.  Was  it  from  some  person  in  the  Police  Office  r 

A.  Certainly. 

Q.  From  whom  ? 

A.  I cannot  say,  particularly. 

Q.  But  l ask  you,  upon  your  belief? 

A.  I beiieve,  it  was  from  M'Roiwgh , the  second 
clerk. 

Q.  Then  to  your  recollection  and  belief,  you  re- 
ceived this  copy,  or  draft  from  M'Donogh  Y 

A.  1 believe  so. 

Q What  did  you  do  with  it  ? 

A.  I kept  it. 

O.  Where  was  it  upon  the  last  trial  ? 

A.  In  my  desk  in  the  office. 

Q.  And  you  had  the  second  material  by  which  you 
lately  refreshed  your  memory,  in  your  desk  in  the 
office  ? 

A.  I had,  but  prior  to  the  5th  of  November , I was 
obliged  to  leave  town  for  Sligo , and  did  not  return 
until  the  14th,  I came  back  in  a bad  state  of  health, 
not  fit  for  any  business. 

Q.  Did  you  look  for  this  paper  on  the  14th? 

A.  I did  not. 

Q,.  Did  you  at  any  time  before  the  trial,  read  the 
informations  ? 

A.  I did  ; I read  them  once  before  the  trial. 

Q..  Did  you  read  your  notes  ? 

A.  I did  not  look  for  them  previous  to  the  trial, 
but  met  them  by  accident:  on  the  2nd  day  of  the 
trial,  which  was  the  22nd  of  November , I found  them. 

Q,.  Did  you  read  them  after  the  14th  of  November  ? 

A.  I do  not  recollect,  that  I saw  them  from  the 
1 4th  to  the  time  of  the  trial. 

R 
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Q.  You  do  not  mean  to  say,  that  seeing  and  read- 
ing them  are  different — you  might  have  seen  them, 
— though  you  did  not  read  them — I ask  you,  whether 
you  read  them  from  the  5 th  to  the  21st  of  November  ? 

A.  I think  not. 

Q..  Upon  what  day  did  you  swear  your  informa- 
tions ? 

A.  I do  not  recollect. 

Q.  Was  it  in  the  month  of  November  or  Octoer  ? 

A.  I do  not  recollect. 

Q.  Can  you  not  say  in  what  month  it  was  ? 

A.  If  you  were  engaged  in  so  active  a life,  as  I 
am,  you  would  not  be  able  to  answer  these  things. 

Q.  What,  Can  Xiot  you  say  in  what  month  it  was? 

A.  I should  suppose  it  was  in  August,  September , 
or  November. 

Q.  Can  you  not  mention  which  ? 

A.  I cannot  say  positively. 

Q.  From  the  time  when  you  swore  your  informa- 
tions, to  the  time  of  the  last  trial,  did  you  see  your 
notes  ? 

A.  1 did. 

Q.  Did  you  read  them  ? 

A.  I did,  I think  I read  them  twice. 

Q.  How  long  before  the  last  trial  was  that  ? 

A.  It  was  so  long  that  I cannot  now  swear  to  it 
exactly. 

Q.  How  long  do  you  believe  it  was, — was  it  three 
months,  or  a month  ? 

A.  I think  I did  not  read  them  from  the  fifteenth 
of  November  : I believe  I did  not. 

Q.  Did  you  read  them  on  the  4th  ? 

A.  I think  not. 

Q.  Did  you  on  the  second  or  the  first  ? 

A.  I cannot  upon  my  oath  say,  upon  what  parti- 
cular day,  I read  them. 

Q.  Can  you  form  a belief  upon  what  day  you  read 
them  ? 

A.  I cannot. 

Q.  Was  it  a month,  or  two  months  after  you 
swore  the  examinations,  that  you  read  the  notes  ? 
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A.  I cannot  speak  upon  my  recollection,  as  to  the 
time. 

Q.  1 do  not  ask  you  as  the  particular  time,  but 
whether  it  was  in  a month,  or  two  after? 

A.  I cannot  take  upon  myself  to  say  I read  them 
twice,  but  what  the  particular  time  was,  I cannot 
say. 

Q.  For  what  purpose  did  you  read  them  ? 

A.  They  came  into  my  hands  by  accident,  and  I 
read  them. 

Q.  Then  you  read  them  twice  by  accident? 

A.  No ; I got  them  by  accident,  and  I read  them. 

Q.  For  what  purpose  did  you  read  them  ? 

A.  I had  a right  to  read  them. 

Q.  But,  for  what  purpose  did  you  read  them  ? 

A.  Why  then,  on  my  oath,  I cannot  say  for  what 
purpose  I read  them,  more  than  any  other  paper, 
which  might  come  into  my  hands. 

Q.  You  had  no  expectation,  at  the  time,  of  coming 
to  court; — did  you  read  it  at  all  to  refresh  your  me- 
mory on  the  last  trial  ? 

A.  Certainly  not; — I read  the  information,  but 
not  the  notes. 

Q.  Did  you  look  for  your  notes  before  the  last 
trial  ? 

A.  I did. 

Q.  At  what  time  ? 

A.  After  I came  to  town  on  the  1 4th  of  November. 

Q.  Did  you  look  for  them  in  the  desk  ? 

A.  I did. 

Q.  Did  you  then  find  them  ? 

A.  I did  not,  although  they  were  in  the  desk  at 
the  time. 

Q.  You  attended  at  LifTey-street,  in  company  with 
M'Donogh  ? 

A.  1 did. 

Q.  Was  not  the  object  of  the  greeting  for  the  pur- 
pose of  preparing  a petition  ? 

A.  I understood  so. 

Q.  Do  not  you  believe,  that  they  really  did  intend 
to  prepare  a petition  to  parliament? 
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A.  Their  resolution  said  so. 

Q.  Do  vou  not  believe  that  resolution  ? 

A I do. 

Repeat  the  second  resolution  again  r 

A.  That  five  persons  be  elected  to  represent  the  Ro- 
man Catholic  inhabitants,  to  prepare  a petition,  and 
transact  other  business  of  the  Roman  Catholic  inhabi- 
tants in  the  general  committee. 

Upon  finding  your  notes,  the  day  after  you  were 
examined  on  the  last  trial,  you  read  them  ? 

A.  I did. 

Q.  At  the  meeting,  which  you  mentioned,  was  there 
any  other  business  transacted,  but  that  of  preparing  a 
petition  ? 

A There  was, — the  election  of  the  five  persons  and 
passing  the  resolutions. 

j|J . Was  there  any  other  business  transacted  than 
what  you  mentioned  ? 

A.  Nothing  else,  but  what  I have  stated  in  my  direct 
evidence. 

Let  me  ask  you,  did  you  swear  any  informations 
against  Doctor  Brtene.  ? 

A.  Dr.  Breene  was  inccluded  in  the 'informations, 
as  I heard  his  name  mentioned  along  with  six  others. 

Q Upon  your  informations,  was  there  not  a warrant 
issued  against  Dr.  B,  eoie? 

A.  There  was. 

Q.  And  he  was  taken  up  ? 

A.  Yes. 

Q.  And  he  was  in  confinement  for  some  timer 

A.  He  was  arrested  ; but  I cannot  sav  how  long  lie 
was  in  confinement. 

Q,.  ould  you  let  him  off? 

A.  No. 

Q.  How  long  was  he  in  custody  ? 

A.  Only’,  while  he  was  waiting  for  Iris  friends. 

Q.  How  long  was  that  ? 

A.  About  half  an  hour. 

Q..  Did  vou  go  with  him  from  the  police  office  r 

A.  No. 

Q.  Then  be  was  in  custody’,  in  the  office,  and  was. 
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afterwards  sent  to  the  Chief  Justice,  and  you  are  one  of 
the  persons  who  swore  informations  against  him  ? 

A.  Yes. 

Mr.  Burne.  My  Lords,  We  have  a right  to  call 
for  his  informations,  to  inspect  them,  and  examine  the 
witness  from  them. 

Mr.  Attorney  General.  My,  Lords,  I agree,  that 
upon  any  suggestion  to  the  Court,  they  will  look  into 
the  informations,  for  any  purpose  that  may  be  neces- 
sary: but  to  give  them  to  the  Counsel  for  the  Defen- 
dant, is  altogether  unusual. 

Mr.  Justice  Osborne.  It  might  be  attended  with 
very  serious  consequences. 

Mr.  Burne.  My  Lords,  I have  an  authority  to  shew 
that  I am  entitled  to  see  the  informations. 

Mr.  Justice  Osborne.  The  Court  will  give  the 
Defendant  every  advantage  of  a variance  between  the 
informations  sworn  by  a witness,  and  his  evidence  upon 
the  trial;  and  will  vCatch  it  with  scrupulous  anxiety; 
that  is  the  course  which  I have  always  observed 

Mr.  Justice  Day.  In  the  case  of  misdemeanors,  the 
informations  are  equally  under  the  direction  of  the 
Court ; but  they  have  been  granted  to  Counsel,  for  the 
purposes  now  required. 

Mr.  Burne.  The  prosecution  against  Dr.  Breene  is 
abandoned,  and  refusing  the  informations  to  those  who 
are  concerned  for  him,  is  very  hard.  But  I rely  upon 
the  authority  of  a very  remarkable  case,  which  was  even 
a capital  case,  where  the  informations  were  read  at  the 
Prisoner’s  desire,  in  order  to  take  off  the  credit  of  the 
witness.  It  was  Lord  Stafford's  case,  in  2 State  Trials , 
where  the  informations  before  a Justice  of  the  Peace 
were  read,  for  the  purpose  of  shewing  a variance  be- 
tween them,  and  the  testimony  of  the  witness. 
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Mr.  Joy.  That  case  does  not  say,  that  the  prisoner 
has  a right  to  have  the  informations  read.  They  may 
he  read,  if  the  Court  think  proper. 

Mr.  Justice  Osborne.  I think  that  the  Counsel  for 
the  Traverser  must  be  satisfied  with  the  Court  taking 
the  informations,  and  seeing  if  there  be  any  variance, 
and  if  there  were  any  doubt  with  respect  to  that,  the 
particular  part  of  the  informations  might  be  read 

Mr.  Burne.  But  it  is  hard  that  Dr.  Breene’s 
Counsel  should  be  refused  an  inspection  of  the  infor- 
mations. 

Mr.  Solicitor  General.  My  Lords,  surely  it  is 
not  as  Counsel  for  Doctor  Breene , that  in  this  case  of 
Mr.  Kirwan , they  seek  to  have  the  informations  in- 
spected by  them  ? 

Mr.  Justice  Osborne.  It  is  a precedent,  which  I 
shall  be  afraid  of  establishing;  for  then,  upon  all  the 
Circuits  it  might  prevail,  and  the  Counsel  for  the  Pri- 
soner would  insist  upon  it,  as  a right,  to  see  the  infor- 
formations. 

Mr.  Justice  Day.  I think  that  the  informations  may 
be  shewn  to  the  Counsel,  it  being  the  case  of  a mis- 
demeanor. 

Mr.  Burne.  We  understand  the  practice  to  be  so 
in  England. 

Mr.  Justice  Osborne.  I never  knew  the  practice  to 
be  so. 

Lord  Chief  Justice.  Perhaps  there  may  be  no 
objection  to  read  the  informations. 

Mr.  Attorney  General.  My  Lords,  we  must 
press  the  objection  ; it  is  against  all  precedent  and 
practice  ; the  evidence  which  is  called  for,  is  the  evi- 
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dence  of  the  Crown,  and  is  in  the  possession  of  the 
Court;  which  the  Court  may  inspect;  and  if  there  be 
any  thing  different  from  the  testimony  of  the  witness, 
the  Court  will  do,  as  in  other  cases,  point  out  the  va- 
riance to  the  Jury. 

Mr  Justice  Day.  There  is  no  mystery  in  transac- 
tions of  this  nature  imposed  upon  the  Crown  ; for  the 
informations  should  be  taken  in  the  presence  of  the 
prisoner. 

Mr.  Ar  roRNEt  General.  My  Lord,  that  is,  where 
under  the  Statute  of  Philip  and  Many,  the  informa- 
tions sworn  before  a magistsate  are  made  evidence. 
But  here,  the  informations  sworn  by  this  witness  are 
not  offered  in  evidence, 

Mr.  Burrows.  A simple  view  of  the  case  will  re- 
concile this  matter : — while  a prosecution  is  depending, 
the  Court  will  not  sulfer  the  informations  sworn  on  the 
part  of  the  crown  to  be  disclosed  ; upon  the  principle, 
that  such  disclosure  might  render  the  prosecution  abor- 
tive ; but  after  the  trial  has  been  disposed  of,  and  there 
is  a complete  end  of  the  cause,  and  a witness  should 
come  in  any  other  cause,  and  such  a document  be  pro- 
duced, what  is  the  principle  which  can  obstruct  it.  I 
admit,  that  the  cases  are  not  precisely  similar,  and  also, 
that  the  informations  sought  to  he  rea  1 are  not  confined 
to  Dr.  Breene;  but  that  other  persons,  not  yet  tried, 
are  included  in  them.  We  do  not  wish  by  any  means 
to  read  any  part  of  the  informations  which  relate  to 
other  persons. 

Mr.  Justice  Osborne.  That  was  what  I understood 
was  proposed  long  since,  and  therefore  I think  the 
officer  might  read  that  part. 

Mr.  Burne.  We  require  to  see  the  entire  informa- 
tions. 

Mr.  Justice  Daly.  I cannot  help  saying  a few 
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words  upon  this  question.  The  practice  invariably 
has  been,  as  was  stated  by  my  brother  Osborne ; the 
informations,  which  have  been  sworn,  are  the  instruc- 
tions to  those  concerned  for  the  crown,  as  to  the  evi- 
dence upon  which  they  are  to  proceed  ; and  when  the 
witnesses  are  produced  upon  the  table,  it  is  extremely 
right  and  proper,  if  any  of  them  vary  from  their  infor- 
mations, to  recur  to  those  informations,  and  to  point 
out  the  contradiction  : — but  it  is  perfectly  obvious,  that 
those  informations  may  contain  matter  of  a most  impor- 
tant nature  to  the  Crown,  which  should  not  be  dis- 
closed upon  any  account.  And,  therefore,  an  inspec- 
tion of  those  informations  ought  not  to  be  submitted 
to  any  party,  where  there  is  an  objection  for  the 
Crown.  That  part  of  the  informations,  in  which,  it  is 
alleged,  the  contradiction  exists,  may  be  read  by  the 
confidential  officer  of  the  Court ; but,  without  consent, 
the  informations  cannot  be  put  into  any  other  hands, 
save  an  officer  of  the  Court. 

Mr  Justice  Osborne.  If  the  person  under  accusa- 
tion has  a right  to  make  the  demand,  which  is  now 
contended  for,  the  point  of  time,  at  which  he  is  to  make 
it,  is  material  : he  might  demand  it  before  trial  ; he 
might  say  it  ought  to  be  communicated  to  him  to  en- 
able him  to  prepare  for  the  mode  of  defending  himself  ; 
and  if  this  were  acceded  to,  the  next  application  that 
would  be  made,  might  be,  in  some  other  cause,  to  have 
the  informations  published  previous  to  trial, 

Mr.  Justice  Daly.  It  is  suggested  at  the  bar,  that 
as  Counsel  for  Dr.  Breene , they  have  a right  to  call  for 
this  document  to  be  read  \ if  they  have  such  right,  on 
his  part,  they  must  obtain  it,  by  a special  application  to 
the  Court,  which  cannot  be  entertained  in  tins  cause. 

Mr.  Solicitor  General.  That  is  the  Anguis  in 
Het  ba. 

Lord  Chief  Justice.  I own.  I think,  that  the  sug- 
gestion being  made,  that  the  object  of  producing  the 
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informations  is  to  contradict  the  witness  in  what  he  had 
sworn,  upon  a former  occasion,  against  the  same  party, 
and  relating  to  the  same  transaction,  the  informations 
ought  to  be  read. 

Mr.  Attorney  General.  My  Lords,  let  the  va- 
riance be  suggested  to  the  Court,  and  then  your  Lord- 
ships  will  look  into  the  informations,  and  see,  whether 
there  he  any  such  variance  or  not.  If  you  see,  that  there 
is  any  such  variance,  the  informations  may  be  read. 
But  if  there  be  not,  there  is  no  reason  for  reading  them. 

Mr.  Burne.  Q,.  Did  you  swear,  that  you  saw  Dr. 
ftreene  upon  that  day  ? 

A.  I swore  to  his  name  being  mentioned. 

Q.  Did  you  swear  positively  that  he  was  in  the  chapel 
on  that  day  ? 

A.  I did  not. 

Q.  You  merely  swore  to  his  name  being  mentioned. 
— Did  you  swear  against  him-  as  you  did  against  the 
others  whom  you  have  mentioned? 

A.  I did  not  know  them  personally  before. 

Q,.  Then  you  swore  against  them  upon  their  names 
being  mentioned. 

A.  Yes. 

2.  Mr.  Justice  Daly.  What  do  you  mean  by  the 
word  personally  f 

A.  My  Lord,  That  I was  not  acquainted  with  them. 

<2.  Did  you  mean  to  say  that  you  never  saw  them  be- 
fore ? 

A.  No,  my  Lord,  but  that  their  names  were  men- 
tioned. 

2.  Mr.  Burne.  Then,  it  was  from  their  names 
being  mentioned  that  you  knew  them. — Did  you  know 
them  by  any  other  means  ? 

A.  No. 

2.  Since  the  last  trial,  did  you  converse  with  any 
body  relative  to  the  evidence  which  y^ou  were  to  give 
this  day,  or  as  to  what  you  gave  on  the  former  trial  ? 
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A.  I did  not. 

Q.  Did  you  converse  with  any  person  about  the  evi- 
dence which  you  have  given  ? 

A.  I do  not  recollect. 

2.  Did  any  person  in  the  police  office  speak  to  you 
about  it  ? 

A,  Not  to  rav  recollection. 

Q.  Did  you  never  speak  to  any  person  relative  to  the 
evidence,  which  you  gave  on  a former  trial  ? 

A.  1 do  not  recollect,  that  I was  ever  spoken  to 
about  it. 

5.  Nor  did  you  speak  to  any  other? 

A . No. 

A.  Did  any  other  person  speak  to  you  about  the  evi- 
dence, which  you  were  to  give  upon  this  trial? 

A.  No. 

2.  Did  no  person  speak  to  you  relative  to  the  evi- 
dence ? 

A.  Relative — what  do  you  mean — by  way  of  press- 
ing me  ? 

j9.  No;  but. had  you  any  conversation  with  any  per- 
son, relative  to,  or  touching  the  evidence,  which  you 
were  to  give  this  day  ? 

A.  No. 

Suppose  your  notes  were  out  of  the  case,  had 
you  any  conversation  with  any  person  ? 

A.  The  only  conversation  that  I recollect  was  or> 
Sunday  last, 

With  whom  was  that  conversation  ? 

A.  With  young  Mr.  Kemmis,  to  whom  I had  given 
the  notes. 

Had  you  no  conversation  with  any  other  person  ? 

A.  I do  not  think  1 had. 

Wlrere  is  the  copy  of  the  informations,  which 
v o u had . on  Sat lu  'da y ? 

A.  I cannot  say  where  it  is. 

6).  You  have  it  not  ? 

A.  I havenpt. 

You  read  it  on  Saturday? 

A.  I did  not. 
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Where  did  you  leave  it  ? 

A.  I gave  it  to  the  second  clerk. 

Do  you  mean  M‘Donogh  ? 

A.  I do. 

a At  what  time  on  Saturday  did  you  give  that  do- 
cument to  APDonogh  ? 

A.  I believe  about  4 o’clock. 

Who  was  present  ? 

A.  No  one. 

Q..  Did  any  one  desire  you  to  give  it  to  him  ? 

A.  No  person. 

i2.  Had  you  any  suspicion  that  it  would  be  asked 
for  this  day  ? 

A.  Not  at  all. 

^ Were  you  not  examined  for  a long  time,  upon 
the  last  trial,  about  your  notes, — did  you  not  think  you 
would  be  examined  again  concerning  them  ? 

A.  I did  not. 

How  long  were  they  in  your  possession  'before 
Saturday  ? 

A.  They  were  not  out  of  my  possession. 

Then  you  had  them  in  your  possession  for  three 
months  before  the  trial,  and  you  did  not  give  them  out 
of  your  possession  until  three  days  ago.— Is  that 
AI'Donogli  to  be  examined  here  ? 

A.  Yes. 

Has  he  a copy  of  those  informations  ? 

A.  He  has. 

Q Then  each  of  you,  the  constable  and  the  clerk, 
have  a copy  of  the  informations? 

A . Yes. 

Q.  Do  you  not  believe,  that  Al‘Donogh  had  lost  his 
notes  ? 

A.  I believe  so. 

Q.  Do  you  not  believe  that  he  had  notes  ? 

A.  He  had,  but  destroyed  them. 

Q.  When  ? 

A.  Before  the  last  trial. 

Q.  How  long  before,  do  you  believe,  did  be  destroy 
them  ? 
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A.  I cannot  say,  but  I believe  he  destroyed  them 
after  he  swore  his  examinations. 

Why  do  you  believe,  he  destroyed  them  ? 

A.  Because  I heard  him  say  he  destroyed  them. 

Where  did  you  hear  him  say  so  ? 

A.  In  this  Court. 

2.  Did  vou  hear  him  say  so,  any  where  else  ? 

Ai  No. 

2 D.d  you  not  hear  him  say,  that  he  had  a copy  of 
the  informations  ? 

A.  I did. 

2 • And  you  had  two  documents  in  your  possession  on 
the  late  trial,  and  produced  neither? 

A.  I had. 

2.  M:  Donogh  had  his  copy  of  the  informations? 

A.  Me  had. 

2 . Why  did  you  give  up  your  copy  to  M^Donogh 
on  Saturday  last  ? 

A.  He  asked  me  for  it,  when  I was  going  out,  he 
desired  me  to  leave  a copy  of  the  informations  for  him, 

Q.,  Did  he  say,  that  any  person  desired  him  to  ask 
you  for  it  ? 

A,  He  did  not. 

Qj  Did  you  ask  for  that  copy  since  ? 

A.  No. 

(i  What  do  you  believe  he  wanted  it  for  ? 

A.  I cannot  say,  I believe  it  was  by  order  of  the 
Chief  Clerk. 

%Who  is  he? 

A.  Mr  Crawford, 

*>.  Was  it  by  his  order,  that  Ms Donogh  asked  you 
for  a copy  of  the  informations  ? 

A.  \ suppose  so. 

Did  he  ask  you  for  the  notes  at  the  same  time  ? N 

A.  He  did  not. 

Mr.  Justice  Osborne.  I have  read  t lie  informations, 
and  I do  not  see  the  least  variance  between  what  he 
has  sworn  in  them,  and  what  he  has  now  sworn  on  the 
table. 

R 

Lo  d Chief  Justice.  Upon  the  last  trial,  it  was 
considered,  that  he  swore  more  positively  against  Doc- 
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tor  Breene,  and  therefore  he  was  examined  by' the  Court. 
He  explained  himself,  by  saying,  that  he  did  not  mean 
to  swear  positively  against  Doctor  Breene , and  upon 
looking  into  the  informations,  it  appears,  that  it  might 
bear  an  argument,  whether  he  did  swear  positively  or 
not. 

Mr.  Justice  Osborne-  I will  read  the  part  of  the 
informations  of  the  witness,  John  Shepherd , relating 
to  the  evidence  now  given  by  him. — u Informant  saith 
“ that  seven  persons  were  named,  Doctor  Edward 
t{  Sheridan  naming  one,  that  person  named  a second, 
“ and  he  named  a third,  and  so  on,  until  seven  were 

nominated.  Informant  saith,  he  could  not  distinct- 
il  Jy  bear  the  names  of  all  the  seven,  that  were  nomi- 
“ hated,  but  heard  the  names  of  some  of  them,  viz. 
“ Mr.  Scurlog , Mr.  Cole,  and  Mr.  John  Breene*— 
“ That  said  seven  persons,  as  soon  as  they  were  nomi- 
4<  nated,  retired  for  a short  time,  and  returned,  in 
“ about  4 or  5 minutes.” 


Witness  again  examined  by  Mr.  Serjeant  Moore. 

Q.  The  last  trial  was  on  the  2lstof  November ; }’0U 
■were  examined  on  that  day  ? 

A.  Yes. 

Q.  You  had  not  your  notes  on  that  day  ? 

A.  1 had  not. 

Q.  At  that  time  you  could  not  account  for  them 
when  did  you  get  them  ? 

A.  Next  morning. 

Q.  Did  you  come  here,  on  that  morning  with  them  l 
A.  I did. 

Q,.  What  did  you  do  with  them? 

A.  I gave  them  to  young  Mr.  Kemmis. 

Q.  Did  you  give  them  time  enough  to  have  been 
produced  upon  the  second  day  of  trial  ? 

A.  Yes. 

Q.  Are  these  the  notes  to  which  you  allude  ? 

A.  They  are. 

Mr.  Burne.  My  Lord,  I request  to  see  them. 
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Mr.  Se^eant  Moore.  You  are  at  liberty  to  inspect 
them. 


Q.  Mr.  BurnE  (to  witness  ) When  did  you  giyfe 
these  notes  to  Mr.  VV.  Kemmis  ? 

A.  On  the  second  day  of  trial. 

Q.  Did  you  see  them  since  ? 

A.  Mr.  W.  Kemmis  shewed  them  to  me  last  Sun- 
day. 

a What  did  he  say  ? 

A . He  asked  me  did  I remember  the  paper — I said,  I 
did. 

Q.  Then  he  had  a doubt  of  your  hand-writing  ? 

A.  He  did  not  say  so. 

Q.  Are  these  notes  exactly  in  the  same  state,  as 
when  you  gave  them  to  Mr.  W.  Kemmis? 

A.  They  are,  with  the  exception  of  a memorandum, 
which  he  has  made  upon  them. 

Court  adjourned. 

Note. — After  the  Court  had  adjourned,  and  before  all  the  Judgrshad 
retired,  it  was  stated,  that  the  counsel  for  the  Travetser  had  possession  of 
the  notes  of  the  witness  (ShepkerdJ  and  were  copying  them — Judge  Os- 
borne, who  had  not  left  Court,  said,  that  they  ought  to  be  restored  to  the 
Crown  Solicitor,  ^nd  produced  by  him  again,  when  the  Court  sat  in  the 
morning. 
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Wednesday , 29th  January , 1812. 


Mr.  Burton.  My  Lords,  the  notes  of  Shepherd , 
the  witness,  were  produced  at  the  close  of  his  exami- 
nation yesterday  evening  ; they  were  put  into  the  hands 
of  Mr.  Burrowes,  at  the  time  when  the  Court  ad- 
journed.— He  wished  to  take  them  home  along  with 
him;  but  was  not  permitted  ; however,  they  were  to 
be  produced  this  morning,  but  now,  I am  not  allowed 
see  them,  unless  we  give  them  in  evidence. 

Mr.  Justice  Osborne.  Have  they  been  read  in  evi- 
dence ? 

Mr.  Joy.  No,  my  Lord,  they  have  not  ? 

Mr.  Attorney  General.  My  Lords,  this  is  the 
consequence  of  yielding  too  much.  A great  deal  was 
said  last  trial,  respecting  the  notes  being  lost  : — the 
witness  has  since  found  his  notes,  and  they  are  now 
produced. — He  may  be  examined  respecting  them  ; 
but  they  are  the  notes  of  the  witness,  and  have  not 
been  made  evidence. 

Mr.  Joy.  We  consent,  on  the  part  of  the  Crown 
to  have  them  read,  and  let  them  go  to  the  Jury. 

Lord  Chief  Justice.  If  both  parties  wish  to  give 
to  give  them  in  evidence, — let  them  be  read. 

Mr.  Goqld.  My  Lord,  have  we  not  a right,  to  exa- 
mine, whether  these  notes  be  of  the  witnesses  hand- 
writing ? 

Mr.  Justice  Osborne.  These  notes  are  the  private 
property  of  the  witness. 

Mr.  Jebb.  The  witness  may  be  kept  upon  the  ta- 
ble* while  the  officer  of  the  Court  reads  th&  notes- 


Mr.  Joy.  Or  we  have  no  objection  to  let  the  wit- 
ness retire,  and  come  again,  it  .the  notes  be  given  in 
evidence  to  the  Jury  ; but  we  object  to  the  notes  being 
given  into  the  possession  of  the  Counsel  for  the  Tra- 
verser, to  enable  them  to  make  some  other  use  of  them. 

Lord  Chief  Justice.  The  witness  may  be  called 
and  the  Counsel  for  the  Traverser  may  interrogate  him, 
as  they  think  right.  With  regard  to  the  notes,  they 
ought  to  be  produced,  but  no  observations  can  be  made 
upon  them  unless  they  are  read  in  evidence. 

Mr.  Burton.  We  may  make  observations  upon  their 
not  being  produced. 


James  MlDonogh , sworn,  and  examined  by 

Mr.  Serjeant  Ball. 

1 * % ▼ ■' 

Q.  Do  you  hold  any  situation  in  Dublin. 

A . I am  a clerk  in  the  head  office  of  Police. 

Lord  Chief  Justice.  Do  the  counsel  for  the  Tra- 
verser desire  any  further  examination  of  the  last  wit- 
ness. 

Mr.  Burton  Not  now,  my  Lord. 

Mr.  Justice  Osborne.  What  do  you  mean,  by  saying 
now?  It  appears  to  me,  that  the  notes  are  conceded 
t ) you.  I think  thev  should  not  be  produced,  when 
another  witness  is  examined.  But  the  rest  of  the  Court 
think  otherwise. 

Lord  Chief  Justice.  Let  them  be  produced. 

Mr.  Joy.  My  Lords,  we  submit  to  this,  if  it  ever 
was  done  before,  to  take  the  notes  from  an  individual,, 
who  is  examined,  as  a witness.  Mr.  Burrowes  want- 
ed to  take  a copy  of  these  notes — Surely  that  cannot 
be  permitted.  If  the  Counsel  for  the  Traverser  con- 
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sent  to  their  being  read,  we  submit : but  otherwise 
they  have  no  right  to  them. 

* 

Mr.  Burrowes.  My  Lords,  the  witness  did  allege, 
that  he  corrected  his  memory,  by  looking  at  memo- 
randums, and  he  looked  at  some  again  here  ; — that  en- 
titles us  to  cross-examine  him  respecting  the  paper, 
and  we  cannot  do  so,  without  looking  at  it. 

Mr.  Joy.  My  Lords,  we  require  a decision,  upon 
the  strict  rule  of  law,  and  will  be  bound  by  it. 

Lord  Chief  Justice.  T have  no  recollection  of 
such  a matter  having  occurred  before.  The  witness 
certainly  spoke  of  these  notes. 

Mr.  Joy.  But,  my  Lord,  they  were  not  given  in 
evidence  : they  were  mentioned  by  the  witness,  and 
they  were  produced,  to  shew  that  they  are  in  exist- 
ence. 

Mr.  Justice  Daly.  I think,  that  where  the  witness 
speaks  from  notes,  to  refresh  his  memory,  the  opposite 
party  may  cross-examine  him,  to  ascertain,  whether 
those  notes  were  genuine  or  not. 

Mr.  Justice  Day.  Cannot  the  Counsel  for  the  Crown 
give  the  notes  to  the  Counsel  for  the  Traverser,  to  en- 
able them  to  cross-examine  the  witness? 

Mr.  Joy.  Yes,  my  Lord,  to  cross-examine  the  wit- 
ness. We  wish  them  to  do  that  ; and  let  the  notes  be 
read  ; but  the  Counsel  for  the  Traverser  want  to  have 
these  notes,  with  a view  to  cross-examine  another 
witness. 

Mr.  Serjeant  Moore.  My  Lords,  I think  I may  be 
privileged  to  say  a word,  having  examined  the  witness, 
respecting  whom  this  discussion  has  arisen.  With  re- 
spect to  these  notes,  the  witness  did  not  say  a word, 
on  his  direct  testimony  ; but  after  his  cross-examination, 
they  were  produced,  because  they  were  shouted  for; 
they  were  seized  upon  by  manual  force,  in  the  same 
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spirit  with  which  these  trials  hare  been  conducted,  from 
the  beginning,  with  an  indelicacy  not  heretofore  prac- 
tised. 

Mr.  Burrowes.  Mv  Lords,  I am  sorry  that  the 
expression  has  escaped  from  the  learned  Counsel.— 
There  can  be  no  mistake  as  to  the  person  to  whom  he 
has  alluded  ; but  1 aver,  that  I did  not  lay  violent  hands 
upon  the  paper  ; and  1 also  aver,  that  the  learned  gen- 
tleman drd  promwe  me,  that  I should  have  a copy  of  it, 
and  that  he  violated  his  engagement. 

Mr.  Serjeant  Moore.  When  the  paper  was  taken 
from  me  by  manual  force,  I was  obliged  to  get  it  back 
by  stratagem. 

Mr.  Justice  Osborne.  The  matter  should  be  consi- 
dered this  dav,  exactly,  as  if  an  adjournment  had  not 
taken  place  yesterday.  At  that  time,  the  informations 
were  in  the  hands  of  Mr.  Burrowes  ; it  was  objected, 
that  he  had  not  a right  to  take  a copy  of  them.  I 
thought  he  w as  not  entitled  to  a copv  of  them.  But  I 
think,  they  should  now  be  left  in  his  hands  again  ; and 
if  he  thinks  proper,  he  may  cross-examine  the  witness. 

Mr.  Attorney  General.  We  will  make  no  ob- 
jection to  that  course  of  proceeding  ; but  they  have  no 
right  to  cross-examine  the  w itness  now  produced,  from 
informations  sworn  by  another  person. 

Here  .the  w itness,  James  Mi Donogh,  was  desired  to 
withdraw,  and  John  She/ herd  was  called. 

Mr.  Burton.  My  Lords,  I am  very  sorry,  that  any 
altercation  should  have  occurred  upon  this  subject.  I 
have  no  wish  to  conceal  what  mv  object  was.  It  will 
fall  to  m v lot  to  ask  M(lJonogh  some  questions,  and  I 
wanted  these  notes  for  the  purpose.  It  is  said  they  are 
not  bis  notes  ; but  still,  l have  a right  to  cross-examine 
from  them,  and  afterwards  to  ask  Shepherd  a question 
or  two.  I think  that  is  mv  right,  it  is  now  proposed 
to  call  Sh  pheed  again  ; and  if  we  cross-examine, him 
further,  we  may  have  the  notes.  1 do  not  say,  that  we 
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will  do  so  ; but  I want  the  notes,  in  order  to  cross- 
examine  M‘Donogh. 

Lord  Chief  Justice.  From  the  manner  in  which 
the  notes  were  produced  on  the  table,  I thought  that 
Counsel  for  the  adversary  had  a right  to  look  at  them, 
and  to  cross-examine  the  witness,  whose  notes  they 
were  : but  unless  they  are  given  in  evidence,  the  ad- 
versary has  not  a right  to  a copv  of  them  ; neither  has 
he  a right  to  the  possession  of  them,  for  any  other  pur- 
pose, than  that  of  cross-examining  the  witness  whose 
notes  they  were. 

Mr.  Burton.  My  Lords,  suppose  Shepherd  remained 
in  Court — could  we  not  cross-examine  any  other  wit- 
ness, as  to  what  Shepherd  said  ? 

Mr.  Justice  Day.  So  you  mav  ; but  I do  not  think 
that  you  have  any  right  to  the  possession  of  the  notes 
for  that  purpose. 

Lord  Chief  Justice.  If  you  wish  to  read  the 
notes  in  evidence,  there  is  an  end  of  all  objection  ; and 
you  may  then  make  whatever  use  of  them  you  think 
proper. 

James  M‘Djtiogh,  Examined  by  Mr.  Serjexnt  Ball. 

Q..  You  have  stated,  that  you  are  a clerk  in  the 
Police  Office  r 

A.  Yes. 

Q.  Were  you  examined  upon  the  trial  of  Doctor 
Sheridan  ? 

A.  I was. 

Q Do  vou  know  the  Roman  Catholic  Chapel  in 
Liffcy- street  P 

A.  I do. 

Q,.  Were  you  there  in  the  month  of  July  last  ? 

A»  I was. 

Q.  Upon  what  day  ? 

A.  On  IVedne  day,  the  3 1st  of  July . 

Q.  At  what  time  of  the  day  did  you  go  there  ? 

A.  Between  twelve  and  one. 
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ft.  Were  you  accompanied  by  another  person  ? 

A.  I was. 

Q.  Who  accompanied  you  ? 

A.  John  Shepherd. 

ft.  Do  you  mean  the  witness,  who  was  examined 
here  ? 

A.  Yes. 

Q.  Was  there  any  assemblage  of  persons  in  the 
Chapel  ? 

A.  T here  was  a considerable  number. 

ft.  Did  you  remain  there  ? 

A.  I did. 

ft  Did  you  stay  in  the  body  of  the  Chapel,  or  did 
you  retire  to  any  particular  part  ? 

A.  I went  to  the  gallery. 

ft.  Could  you  observe  from  the  gallery  what  pro- 
ceedings took  place  ? 

A.  Yes. 

ft.  What  proceedings  took  place,  was  an)7  person 
in  tfl|i  chair  ? 

A.  Yes,  Doctor  Sheridin. 

ft.  Did  he  take  the  chair  after  you  went  there,  or 
was  he  in  the  chair,  when  you  arrived  ? 

A . He  was  in  the  chair  when  I went  in. 

ft.  Did  you  observe  any  person  address  the  chair,  or 
the  meeting,  upon  that  occasion? 

A.  Yes. 

ft.  Who  did  so  ? 

A*  Mr.  Thomas  Kir  •wan. 

ft.  Do  you  know  that  gentleman  by  sight  ? 

A.  Yes. 

ft.  Is  he  in  Court  ? 

A.  Yes  ; ibere  he  is. 

ft.  What  was  the  subject  of  his  address  to  the  chair  ? 

A.  He  proposed,  that  a petition  should  be  presented 
to  his  Koval  Highness  the  Prince  Regent,  and  both 
Houses  of  Parliament,  praying  for  a removal  of  the 
penal  laws  existing  against  the  Roman  Catholics  of 
Ireland. 

ft  What  was  the  fate  of  the  motion  ? 

A.  It  was  seconded,  and  carr.ed  unanimously. 

ft  Was  the  question  put  upon  it,  whether  it 'should 
be  passed  or  not  ? 
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A.  I saw  no  objection  made  to  it. 

Q.  Was  there  any  other  motion  made  ? 

A.  There  was. 

Q.  By  whom  ? 

A.  By  Mr.  Kirwan, 

Q.  What  was  the  second  motion  ? 

A.  He  moved,  that  five  persons  be  appointed  to  pre- 
sent the  said  petition,  and  that  said  five  persons  should 
also  represent  the  Catholics  of  that  parish  in  the  ge- 
neral committee  of  the  Catholics. 

Q.  Was  that  motion  seconded  ? 

A.  It  was. 

Q.  Was  the  question  put  upon  it? 

A.  I do  not  recollect  the  putting  of  the  question  ; 
but  it  was  moved  by  Mr.  Kirwan , seconded  by  some 
other  person,  and  carried  unanimously. 

Q.  Was  there  any  other  motion  made  ? 

A.  There  was. 

Q.  By  whom  ? 

A.  Mr  Kirwan . 

Q.  What  was  it  ? 

A.  He  proposed,  that  seven  persons,  then  present, 
should  be  appointed  to  elect  the  five  members  of  the 
committee  ; but  that  none  of  the  seven  were  to  be  eli- 
gible to  be  of  the  committee. 

Was  that  resolution  seconded? 

A.  It  was. 

Q,.  And  carried? 

A.  Yes. 

Q.  Were  there  seven  persons  nominated  pursuant  to 
the  resolution  ? 

A.  There  were. 

Q,.  In  what  manner  did  the  nomination  take  place? 

A.  By  Doctor  Sheridan  naming  the  first, — That 
person  named  a second, — the  second  named  a third, 
and  so  on,  until  the  seven  were  named. 

Q.  Were  those  seven  persons  present? 

A.  I believe  they  were. 

Q,.  What  was  done  after  those  seven  were  nomi- 
nated ? 

A.  They  retired  for  a short  time. 


Q.  Did  they  go  out  of  the  chapel  ? 

A.  I cannot  say. 

Q.  How  long  was  it  before  they  retired  ? 

A.  It  was  about  ten  minutes^ 

When  they  came  back,  what  was  next  done  in  the 

assembly  ? 

A.  They  proceeded  to  mention  the  names  of  the  five 
persons,  whom  they  had  elected. 

Q.  Were  those  names  publicly  mentioned  ? 

A.  Yes,  they  were. 

Q.  Do  you  remember  the  names? 

A.  I do ; they  began  with  Doctor  Sheridany — the 
next  was  Thomas  Kirwan,  the  next  was  Henry  Ed- 
mond Taaffe , William  Sweet  man , and  Richard  Sheil. 

Q.  What  was  next  done,  after  these  names  were 
mentioned  ? 

A.  When  they  named  Dr.  Sheridan , as  one  of  the 
committee  of  five,  it  was  moved,  that  he  should  leave 
the  chair. 

Q,.  Was  any  person  to  take  his  place  ? 

A.  It  was  moved,  that  Dr.  Burke  should  take  it. 

Was  that  done  ? 

A . It  was. 

Q.  What  was  next  done. 

A.  Dr.  Sheridan's  name  was  put  by  the  chairman,  Dr. 
Burke , to  the  vote  of  the  meeting. 

Q.  Was  Mr.  Kirwan's  name  put,  that  he  should  be 
one  of  the  committee  of  five  r 

A.  It  was. 

Q.  Did  he  decline  to  be  one  of  the  committee,  or 
how  did  he  conduct  himself? 

A.  When  his  name  was  voted,  he  returned  thanks, 
and  said  he  would  discharge  the  duty  of  the  trust  re- 
posed in  him,  or  something  to  that  effect. 

O.  Did  Dr.  Sheridan  afterwards  resume  the  chair  ? 

A.  Yes ; after  he  was  appointed,  it  u'as  moved  that 
Dr.  Burke  should  leave  the  chair,  and  that  Dr.  Sheri- 
dan should  take  it  again,  which  was  done. 

Lord  Chief  Justice.  Q.  Do  you  mean,  that  after 
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the  vote  upon  Dr.  Sheridan's  nomination  was  carried, 
he  took  the  chair  again  ? 

A.  Yes,  My  Lord. 

Mr.  Serjeant  Ball.  Ch  Did  Dr.  Sheridan  quit  the 
chair  again,  before  the  meeting  was  dissolved  ? 

A.  He  did. 

Q.  For  what  purpose  ? 

A.  It  was  moved,  that  he  should  leave  the  chair,  and 
that  Henry  Edmond  Taaffe  should  take  it ; and  the 
thanks  of  the  meeting  were  then  returned  to  Dr.  Sheri - 
dan , for  his  proper  conduct  in  the  chair. 

Q.  Did  you,  during  that  day,  hear  any  thing  men- 
tioned in  the  assembly  relative  to  a proclamation,  which 
had  issued  ? 

A.  Yes;  I recollect,  early  in  the  business  of  the 
meeting,  there  was  some  person  about  to  move  some 
matter ; and  another  of  the  assembly  interrupted  him, 
and  begged  it  might  be  withdrawn,  as  it  would  retard 
the  business  of  the  day ; and  asked,  whether  he  had 
heard  of  a proclamation,  which  had  issued. 

2.  Was  the  motion  made,  or  was  it  withdrawn  ? 

A.  It  was  withdrawn. 

Q.  Did  Shepherd  stay  with  you,  while  you  continued 
in  the  chapel  ? 

A.  Yes. 

Mr.  Justice  Day.  When  Dr.  Sheridan  resumed  the 
chair,  did  he  put  the  question  upon  Mr.  Kirwan  ? 

A . He  did. 

Q.  And  upon  the  rest  ? 

A.  Yes,  he  put  the  question  upon  four  names. 

Cross-examined  by  Mr.  Burton. 

Q.  You  were  examined  upon  the  last  Trial  ? 

A.  Yes. 

Q.  And  so  was  your  friend  Shepherd  ? 

A . Yes. 

Q.  And  Mr  Huddleston  ? 

J.  Yes. 
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Q.  These  were  the  only  witnesses,  who  were  exa- 
mined on  behalf  of  the  Crown  ? 

A.  That  is  all,  I believe. 

Q.  You  do  not  pretend  to  have  a recollection  of  the 
precise  exact  words ; you  only  give  the  substance  of 
them,  as  you  recollect  ? 

A.  Yes. 

Q.  You  do  not  give  the  precise  words  ? 

A.  What  words  do  you  mean  ? 

Or  Do  you  take  upon  you  to  say,  that  you  state  the 
very  precise  words  w'hich  were  uttered  ? 

A.  No. 

Q.  You  mentioned  at  the  close  of  your  statement, 
4‘  to  that  or  the  like  effect.” 

A.  If  you  ask  me,  as  to  any  exact  words,  I will  say, 
whether  they  wrere  uttered  or  not. 

Q_.  Upon  the  last  Trial,  you  did  not  pretend  to  say, 
that  you  could  tell  every  word ; cau  you  tell,  now, 
every  word  ? 

A-  I do  not  recollect  every  word  that  was  used. 

Q,.  I suppose  you  to  be  a very  fair  man,  and  you  ap- 
peared so  upon  the  last  Trial;  you  were  employed  to 
take  notes  of  w hat  passed  ? 

A.  Yes. 

Q-  Who  was  your  commanding  officer  ; wras  it  Major 
Sirr  ? 

A . No. 

Q.  Was  it  not  he  that  sent  you  ? 

A.  It  was  not. 

Q.  You  did  not  recollect,  upon  the  last  Trial? 

A.  I could  not  say,  which  of  the  Magistrates  sent  me. 

Q,.  Can  you  say,  now  ? 

A.  I can  ; I have  learned  since,  that  it  w’as  in  conse- 
quence of  a message  I received  from  Mr.  Farrell , the 
chief  constable,  that  it  was  the  desire  of  the  Magistrates 
I should  go  there. 

Q.  You  were  mistaken  then,  upon  the  last  Trial  ? 

A . I believe  not. 

Q.  You  said,  you  had  orders  from  one,  or  other  of  the 
Magistrates  ; Major  Sirr,  or  Mr.  Hare  ? 

A.  It  w'as  in  consequence  of  an  order  from  one  of  them. 

2.  You  cannot  tell  w'hich  of  them  ? 

A . I cannot. 
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Q..  You  thought  it  was  one  of  them  ? 

A.  I did. 

Q-  You  have  learned  since,  otherwise  ? 

A . I have. 

Q..  When  did  you  see  Shepherd's  notes,  last. 

A . The  last  time  I saw  them  was  on  Sunday  last, 

Q.  Who  showed  them  to  you  ? 

A . I saw  them  in  Mr.  Kemmis' s house  in  Kildare 
Street. 

Qj  Who  showed  them  to  you  ? 

A.  Young  Mr.  Kemmis. 

Q.  You  read  them  ? 

A.  I looked  over  them ; I do  not  know  that  1 read 
the  entire  of  them. 

Q.  Why  did  he  show  them  to  you  ? 

A . He  asked  me,  did  I know  them. 

Q..  Do  you  know  Shepherd's  hand-writing  ? 

A.  I do. 

2-  Did  he  ask  you,  whether  they  were  in  Shepherd's 
hand-writing  ? 

A.  He  asked  me,  whether  these  were  the  notes  which 
Shepherd  took. 

2.  And  you  read  them  from  beginning  to  end  l 
A.  I did  not. 

2.  Why  did  you  stop  ? 

A.  I can’t  tell. 

2.  Did  Mr.  Kemmis  hurry  you  ? 

A.  No. 

2.  Did  he  desire  you  not  to  read  them  ? 

A No. 

2.  Did  you  read  a dozen  lines  ? 

A I did  not  reckon  them. 

2.  Did  you  read  six  ? 

A.  I can’t  say. 

2 • Or  more  than  six? 

A.  I can’t  say. 

2 * Or  fifty  lines  ? 

A-  I do  not  know  that  there  were  fifty  in  itl 
2.  Can  you  say,  that  you  read  to  the  amount  of  fifty 
lines  ? 

A.  I cannot. 

2.  You  were  sent  to  the  chapel  for  the  very  purpose 
of  taking  notes  ? 
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' A.  Yes. 

3-  Was  Shepherd  sent  for  the  same  purpose  ? 

A , Yes,  I believe  he  was. 

3.  Do  you  not  know  it  ? Have  you  any  doubt  ? 

A.  I was  not  present  when  he  was  directed. 
jS).  How  did  it  happen  that  you  went  together  ? 

A . He  was  one  of  the  persons  appointed  to  go,  and 
1 cannot  say,  whether  he  called  upon  me,  or  I upon 
him. 

3.  At  what  hour  of  the  day  did  you  go  ? 

A.  Between  twelve  and  one. 

3.  You  took  pen  and  ink  with  you  ? 

A.  No. 

Q.  Did  he  ? 

A.  Not  that  I know  of. 

Q.  You  were  content  with  a pencil  ? 

A.  I was. 

Q.  You  went  for  the  purpose  and  with  a view  of 
swearing  informations  ? 

A.  No,  I did  not. 

Q.  Was  it  not  for  that  purpose  ? 

A.  I did  net  know  that  I was  to  swear  any  informa- 
tions. 

Q.  Did  it  not  enter  into  your  mind,  that  you  would 
be  called  upon  ? 

A.  It  did  not. 

Q.  So,  you  were  sent  with  a constable,  and  you  are  a 
clerk,  and  it  did  not  enter  into  your  head,  that  you 
were  to  swear  informations  ? 

A.  No. 

Q.  Nor  to  give  evidence  ? 

A.  No,  I was  to  give  an  account  of  what  passed. 

Q.  And  to  make  a report  ? 

A.  Yes. 

3.  What  part  of  the  chapel  did  you  go  to? 

A.  Into  the  bottom  of  the  chapel. 

Q.  Were  there  many  ? 

A • Not  a great  many  at  first. 

J9.  About  how  many  ? 

A.  About  one  hundred. 

jf>.  To  what  part  did  you  go,  to  take  your  notes  * 

A.  To  the  gallery. 

How  near  ihe  chairman  ? 
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A.  Nearly  opposite  to  him. 

Q.  You  understood  what  the  meaning  of  taking 
notes  was  ; — did  you  ever  take  any  before  ? 

A.  No,  I do  not  recollect  that  I did. 

Of  course,  as  soon  as  the  business  began,  you 
took  out  your  paper  and  pencil,  and  wrote  what  passed  ? 
A.  Yes. 

j And  Shepherd  stood  by  you,  and  did  the  same  ? 
A.  Yes. 

Q.  Of  course,  you  followed  the  speakers,  as  exactly 
as  you  could,  and  wrote  down  exactly  what  they  said  ? 
A.  Yes,  as  nearly  as  I could. 

And  Shepherd  did  the  same  ? 

A.  I imagine  so. 

Did  you  not  see  his  notes  ? 

A.  I did. 

Gh  You  compared  your  notes? 

A.  I do  not  recollect  that  I compared  mine  with  his. 
Jg.  But  you  saw  his  afterwards  ? 

A,  I did. 

Did  you  take  them  exactly  as  he  did  ? 

A.  I cannot  say  that. 

Q You  followed  the  speakers,  as  he  did  ? 

A.  Yes, 

Mr.  Justice  Day.  Did  you  exchange  notes  ? 

A.  No,  my  Lord. 

Mr.  Burton.  You  both  followed  the  speakers,  as 
nearly  as  you  could  ? 

A.  We  did,  I believe. 

2.  And  vou  never  altered  those  notes  afterwards  ? 

A.  No,  but  to  put  them  in  writing. 

2.  You  did  that  afterwards  ? 

A.  Yes,  I took  them  down  with  the  pencil,  and 
wrote  them  afterwards. 

Lord  Chief  Justice.  Do  you  mean  with  pen  and 
ink  ? 

A.  Yes,  my  Lord. 

Mr.  Burton.  So  then,  you  copied  your  notes ; 
where  did  you  do  that  ? 


148 


A.  In  a house  in  the  neighbourhood  of  the  office. 

ft.  And  Shepherd  did  the  same  ? 

A.  Yes. 

2.  Then  you  compared  notes? 

A . No  ; I did  not  copy  the  whole  of  mine  at  that 
time. 

Q.  But  you  finished  them  afterwards  ? 

A.  Yes. 

ft.  But,  you  swore  you  made  no  alterations  in  them  B- 

A.  I did  not. 

ft.  Did  Shepherd  make  no  alterations  in  his  ? 

A.  I do  not  know  that  he  did. 

Q.  You  saw  them,  and  they  agreed  with  yours  ? 

A.  I believe  they  did. 

Q.  Did  you  ever  see  Mr.  Kiiiuan  before  that  day  ? 

A.  Not  to  my  knowledge. 

Q.  You  had  never  seen  Dr.  Bretne  before  that  day  ? 
I did. 

Q.  You  have  seen  him  ? 

A.  I saw  him  several  times. 

ft.  Then,  you  knew  him  at  that  time  ? 

A.  I did  not  see  him  in  the  chapel  ? 

2.  You  swore  against  him  ? 

A.  I stated,  that  I heard  his  name  mentioned,  as 
one  of  the  seven  persons  who  were  nominated-  As  I 
came  out  of  the  chapel,  in  the  yard,  going  home,  I 
turned  round,  and  thought  I saw  him  in  the  crowd, 
from  which  circumstance,  I believe  he  was  in  the  charr 
pel  : I mentioned  it,  at  the  same  time,  to  Shepherd . 

ft.  Did  you  contrive  to  swear,  in  your  informations, 
that  Dr.  Brcene  was  one  of  the  seven  persons  who  re- 
tired  ? 

A.  I did. 

Q You  were  mistaken  in  that  ? 

A.  I believe  he  was  there  ; but  did  not  see  him  in 
the  chapel 

Q.  You  believed  he  was  one  of  the  seven  who  re- 
tired ? 

A.  There  were  some  of  them  whom  I did  not  see. 

Q.  Did  you  not  swear  they  retired  ? 

A.  I believed  they  did. 

Q.  You  sat  opposite  the  chairman,  and  took  down 
every  word  tnat  passed,  as  nearly  as  you  could  ? 
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A.  Yes, 

Q,.  You  afterwards  made  a copy  of  what  you  had  so 
taken  down  ? 

A.  Yes,  of  part. 

Q.  Did  you  ever  copy  the  whole? 

A . I do  not  say  I copied  ; I had  copied  part  of  the 
notes  in  writing,  and  the  particulars  of  the  rest  were 
were  put  into  the  informations  when  they  were  drawn. 

Did  you  copy  them  before  ? 

A.  No,  not  all  of  them. 

Did  you  copy  the  whole  of  what  was  taken  down 
in  the  chapel  into  the  informations  ? 

A . Yes. 

Q.  From  your  pencil  notes  ? 

A.  Yes,  from  the  pencil  notes,  and  from  memory. 

Q.  Did  you  copy  the  whole  of  the  pencil  notes  ? 

A,  I believe  I did. 

Q.  Did  you,  in  the  informations,  change  the  order 
in  which  the  matter  stood  in  your  notes  ? 

Mr.  Joy.  Do  you  ask  him  whether  he  transposed 
the  order  of  the  proceedings? 

Mr.  Burton.  Do  you  understand  the  meaning  of 
the  word  “ transpose  ?” 

A.  I do  not. 

Q.  Do  you  understand  the  word  “ represent”  ? 

A.  Yes. 

Q.  Did  you  put  all  the  matter  which  was  in  your 
pencil  notes,  into  the  informations? 

* A.  I did. 

Q.  Did  you  put  in  more  ? 

A.  I think  not. 

Q.  Then  you  were  not  assisted  by  your  memory  ? 

A.  I cannot  say  that. 

Q,.  I knew  you  meant  to  say  what  was  right ; you 
saw  Shepherd's  notes  ? 

A.  I did. 

Q.  Did  you  see  them  more  than  once  ? 

A.  I saw  them  the  day  he  wras  swearing  his  infor- 
mations. 

Q.  Was  that  the  first  time  ? 
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A.  No  ; I saw  them  the  day  he  copied  them. 

Q.  And  when  he  made  his  informations  ? 

A.  Yes. 

Q.  And  you  saw  them  last  Sunday  ? 

A.  Yes. 

Q.  You  do  not  mean  to  say  that  they  agreed  word 
for  word,  with  yours  ? 

A.  I cannot.  \ 

Q.  But  that  they  agreed  in  substance  ? 

A.  I believe  so. 

Q.  And  followed  the  speakers  in  same  order,  and 
what  they  said  ? 

A.  Yes. 

Q.  You  forgot  yourself,  upon  the  last  trial,  when 
you  said  you  made  no  copy  of  the  notes  ? 

A.  I did  not  say  so. 

Q.  Then  this  account  must  be  incorrect? 

A.  I dare  say  it  is. 

Q.  Do  you  write  short-hand  ? 

A.  No. 

Q Will  you  say  this  account  is  erroneous  ? 

A.  I cannot  say. 

Q Did  you  ever  make  any  abstract  from,  or  copy 
of  the  notes  ? 

A.  I made  a copy  of  part  of  them. 

Q.  Do  you  recollect  what  you  said  yourself — that 
you  did  not  take  a copy  or  abstract,  until  you  swore 
your  informations  ? 

A.  I do  not  recollect.  , 

Q.  But  if  you  did  say  so,  it  was  not  the  truth  ? 

A.  It  may  have  been. 

CX  Must  it  not  have  been  ? 

A.  I cannot  say. 

Q.  One,  or  other  is  true; — either  you  took  a 
copy,  or  did  not  ? 

A.  I copied  part. 

Q That  is  true  ? 

A.  Yes. 

Q.  Then  you  did  not  say,  that  you  did  not  copy 

them  ? 

A.  I do  not  recollect. 
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Q.  You  are  a very  cautious  man  ; and  have  said 
fairly,  that  you  have  not  pretended  to  state  the  very 
precise  words  which  were  used,  but  that  you  have 
stated  the  substance  ? 

A.  Yes. 

Q The  first  resolution,  which  you  have  stated, 
was,  that  a petition  be  presented  to  his  Royal  High- 
ness the  Prince  Regent,  and  both  houses  of  parlia- 
ment, praying  a repeal  of  the  penal  laws  ? 

A.  Yes. 

Q.  Did  it  not  come  into  your  head,  then,  that  you 
might  be  called  upon  to  swear  informations  ? 

A.  No,  it  did  not. 

Q.  Did  you  not  think  it  a bad  business  ? 

A.  No. 

Q.  You  did  not  think  it,  either  good,  or  bad  ? 

A.  No. 

Q.  And  you  took  down,  as  exactly  as  you  could, 
what  the  resolution  was  ? 

A.  I did. 

Q.  And  also  the  second  resolution  ? 

A.  Yes. 

Q.  Let  me  hear  it  again  ? 

A.  “ That  five  persons  be  appointed  to  present  the 
(i  said  petition,  and  to  represent  the  Catholics  of  that 
“ parish,  in  the  general  committee  of  the  Catholics.” 

Q.  When  did  you  last  see  your  notes,  either  those 
which  were  in  pencil,  or  those  which  were  written  r 

A.  I do  not  recollect. 

Q.  When  did  you  see  your  informations  ? 

A.  I saw  them  on  Saturday  last. 

Q.  Who  shewed  them  to  you  ? 

A.  I had  them  myself. 

Q^That  is,  you  had  a draft  of  them  ? 

A.  Yes. 

Q.  You  kept  that  draft  ? 

A.  I did. 

Q^You  had  seen  the  informations  shortly  before 
the  last  trial  ? 

A.  Some  short  time  before. 

Q.  And  you  knew  very  well,  what  you  had  stated 
in  them  ?■  ” ' " 
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A.  I do. 

Q.  Do  you  swear  positively  ? 

A.  Yes,  positively. 

Q.  Did  that  positive  knowledge  come  to  you  in  your 
sleep,  or  from  the  information  of  any  other  person 
since  the  last  trial  ? 

A.  I saw  nothing  since  the  last  trial,  but  the  infor- 
mations. 

Q.  You  saw  them  very  shortly  before  the  last  trial. 

A.  Yes,  some  short  time. 

Q.  You  have  taken  your  notes  down  as  nearly  as  vOu 
could,  from  the  mouths  of  the  speakers  at  the  time;  you 
also  made  a copy,  or  abstract,  and  you  forget  now  that 
you  could  not  say  whether  the  word  <f  represent”  was 
used  or  not  ? 

A.  I could  not  say  positively  at  that  time. 

Q.  Now,  Sir.  have  you  ever  talked  with  any  person 
upon  the  subject  of  what  you  said  upon  the  last  trial, 
between  that  time  and  this? 

A.  Not  that  I recollect. 

Q.  Did  vou  not  speak  to  any  human  being? 

A.  Only  to  Mr.  Kemmis , on  Sunday  last. 

Q.  Why,  I thought  that  the  only  conversation  you 
had  with  him  was,  his  enquiring  of  you  whether  the 
notes  were  Shepherd's. 

A.  No,  I did  not  tell  you  that  was  all  the  conver- 
sation. 

Q..  Then  you  had  a conversation  with  him  on  the 
subject  of  the  evidence. 

A.  He  asked  me  to  repeat  part  of  what  I had  heard. 

Q.  Do  you  mean,  that  he  asked  you  to  repeat  part 
of  your  informations,  or  part  of  what  had  passed  in 
the  Chapel. 

A.  What  passed  in  the  Chapel. 

Q.  Did  not  that  refresh  your  memory  ? 

A.  No,  nor  did  I receive  instructions  from  any  body. 

Q.  Have  you  had  conversations  with  any  other  per- 
son on  tne  subject? 

A.  No. 

Q.  You  understand  the  meaning  of  the  word  “ re- 
present  r 

A.  I do. 

Q.  Did  it  not  make  a strong  impression  on  your 
mind  when  you  heard  it  used  ? 
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A.  I cannot  say  it  made  a strong  impression, 

Q.  You  did  not  recollect  it  upon  the  last  trial  ? 

A.  I did  not;  I mentioned  it;  but  was  not  positive, 

Q.  Now  you  are  positive. 

A.  1 am. 

Q.  You  recollect,  upon  the  last  trial  you  said,  that 
the  word  was  “ represent,”  or  “ present,”  or  something 
to  that  effect  ? 

A.  No,  I do  not  recollect  what  I said. 

Q.  Do  you  recollect  every  thing  you  have  said  ? 

A.  I do  not  say  that  I recollect  every  thing. 

Q Upon  your  oath,  do  you  say  that  you  heard  are- 
solution  put  from  the  Chair,  containing  the  word  “ re- 
present? 

A.  Put  from  the  Chair  ? It  was  stated  by  Mr. 

Kir  wan. 

Q.  Do  you  know  the  difference  between  moving  a 
resolution^  and  putting  it  from  the  Chair  ? 

A.  Yes. 

Q.  Who  moved  the  resolution  ? 

A.  Mr.  Kirwan. 

Q.  Who  put  it  from  the  Chair  ? 

A.  Dr.  Sheridan. 

Q.  Are  you  positive  ? 

A.  I am. 

Q.  You  said  just  now  you  did  not  recollect  that  ? 

A.  I did  not  tell  you  so. 

Q.  You  told  Mr.  Serjeant  Ball,  that  you  did  not  re- 
collect who  put  the  motion  from  the  Chair  ? 

A.  I do  not  recollect  that  I did, 

Q.  By  virtue  of  your  oath, — and  recollect  yourself 
upon  it,  you  are  mending  and  altering  the  evidence 
which  you  gave  upon  the  last  occasion  —Will  you  now 
swear,  that  Mr.  Kirwan  did  move  a resolution,  with 
the  word  “ represent”  in  it,  and  that  Dr.  Sheridan  put 
a resolution  to  the  meeting,  with  that  word  in  it  ? 

A.  I believe  he  did. 

Q.  You  stated,  that  a motion  was  made  or  proposed, 
and  afterwards  withdrawn,  and  that  something  was  said 
of  a proclamation  ? 

A.  I did. 

Q.  Have  you  a precise  recollection  pf  the  words  of 
the  resolution  ? 
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A.  There  was  no  motion  made ; there  was  some  per- 
son about  to  move  a motion,  and  another  person  inter- 
rupted him. 

Q.  Were  no  words  of  that  resolution  mentioned  ? 

A.  Not  that  I recollect. 

Q.  Not  recollect  ? 

A.  1 do  not  believe  there  was. 

Q.  If  any  words  were  used,  you  would  have  taken 
them  down  ? 

A.  I am  not  sure. 

Q.  You  said  a motion  was  made;  I want  to  know 
what  it_was  ? 

A.  A person  was  about  to  make  a motion. 

Q.  Did  you  not  say  five  minutes  ago,  that  a motion 
was  actually  made? 

A.  I did  not  say  actually. 

Q.  Then  I mistook  you,  but  it  was  made? 

A.  I did  not  say  so. 

Q.  The  Jury  have  heard  you  ; did  you  not  say,  that 
a motion  was  made  ? 

A.  It  was  about  to  be  made,  and  not  made — it  was 
prevented. 

Q.  Did  you  not  say,  that  you  took  down  the  sub- 
stance of  what  was  said,  from  the  beginning  to  the  last, 
and  do  you  forget  whether  you  took  that  down  or 
not  ? 

A.  I do  not  recollect. 

Q.  You  are  in  a state  of  uncertainty  whether  a mo- 
tion, consisting  of  a great  number  of  words,  was  made 
or  not  ? 

A.  A motion  was  about  to  be  made,  and  was  not 
permitted. 

Q.  The  motion  was  not  put  from  the  Chair— but  was 
the  speaker  stopped  ? 

A.  He  only  said  a word  or  two. 

Q.  What  were  they  ? 

A.  I cannot  say. 

Q.  Shepherd  took  notes,  and  compleated  his  copy? 

A.  I believe  so. 

Q.  Then,  if  such  a motion  was  put,  it  is  probable  it 
would  appear  in  ShephereTs  notes  ? 

A.  I do  not  know,  I cannot  account  for  that. 

Q.  You  took  down  every  thing ; Shephrd  did  the 
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same  ; do  you  think  it  probable,  that  if  such  a thing 
took  place,  it  would  appear  in  Shepherd’s  notes? 

A.  It  is  probable. 

Q.  Let  us  see  all  the  different  ways  which  you  had 
of  refreshing  your  memory,  between  the  last  trial  and 
this.  You  had  sworn  informations;  you  had  read  them 
shortly  before  the  trial,  and  you  read  your  notes  ten 
days  before  the  trial  ? 

A.  i do  not  sav  so. 

Q.  But  you  had  copied  your  notes,  and  read  them  ? 

A.  Part  of  them, — I did  not  say  I read  them. 

Q.  Did  you  not  read  them,  when  you  were  copying 
them  ? 

A.  So  far  as  I copied. 

Q.  Did  you  read  Mr.  Ridgeway’s  report  of  the  last 
trial  ? 

A No. 

Q.  Did  you  read  any  other  report  of  it  ? 

A.  I might  have  seen  a report  in  the  Newspapers. 

Tell  me  another  thing  ; you  acknowledge  you 
took  your  notes,  as  precisely  in  the  form  as  they  oc- 
curred, but  did  you  not  read  them  before  the  last 
trial. 

A.  No. 

Q.  Are  you  sure  of  that  ? 

A.  I am. 

Q.  But  you  saw  them  10  days  before  the  trial  ? 

A.  I said  so. 

Q.  You  did  not  read  them  ? 

A.  No. 

Q.  Nor  Shepherd’s  notes? 

A.  I saw'  them  on  Sunday  last. 

Q.  Was  it  to  refresh  your  memory,  that  you  took 
your  notes  out  of  your  desk  ? 

A.  I did  not  take  them  out  of  my  desk. 

Q.  Other  Reporters  may  mistake,  as  well  as  you  ? 

A.  They  may. 

Q.  You  followed  the  speakers,  as  accurately  as  you 
could  ? 

A.  Yes. 

Q.  And  you  meant  them  as  a kind  of  statement  of 
the  matters  which  took  place  ? 

A.  Yes. 

x 2 
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Q.  You  saw  Shepherd's  notes,  and  they  were  taken 
in  the  same  way  ? 

A.  I believe  so. 

Q.  Were  not  Shepherd's  notes,  as  they  were  copied, 
or  transcribed,  in  the  form  of  a history,  or  statement 
of  what  had  passed  ; that  is,  that  ’upon  such  an  occa- 
sion such  a motion  was  made. — You  did  not  make  any 
preface  to  the  report ; you  would  have  lost  time,  if 
you  did  ; you  only  took  down  the  w ords,  and  transcribed 
them ; Shepherd  gave  you  a draft  of  his  informations 
on  last  Sunday  ? 

A.  No,  not  o n Sunday 

Mr.  Burton.  Will  the  Gentlemen  on  the  other  side 
permit  me  to  see  Shepherd's  notes. 

Answered  in  the  negative. 

Q.  Shepherd  shewed  you  his  notes  on  Saturday  ? 

A.  Yes. 

For  what  purpose? 

A.  In  consequence  of  a letter  from  the  chief  clerk, 
I applied  to  Shepherd  for  them;  the  Magistrates  wanted 
them,  and  I left  them  upon  the  table. 

Q.  Could  not  Shepherd  have  done  that  himself? 

A.  The  order  was  given  to  me,  and  I got  them. 

Q..  You  did  not  read  them? 

A.  1 did  not. 

Mr.  Justice  Day.  You  sav  now  positively,  that  the 
word  “ represent”  was  used  ; you  were  not  positive 
upon  the  last  trial  ? 

A.  No,  mv  Lord. 

Q.  Why  are  you  more  positive  now,  than  you  were 
before  ? 

A.  Because  I have  read  the  informations  later  before 
this  trial,  than  I did  upon  the  former. 

Mr.  Attorney  General.  My  Lords,  we  do  not 
intend  to  produce  any  more  witnesses,  on  behalf  of  the 
Crown;  but  there  is  a document  now  to  be  produced, 
and  which  was  nojt  given  in  evidence  upon  the  last 
trial  ; because  it  was  understood,  that  it  was  rather  a 
question  of  law,  jvbich  was  contested,  than  any  doubt 
of  the  fact.  It  appears  by  the  evidence,  that  a motion 
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was  about  to  be  made  in  the  meeting  at  Liffey-strett , 
and  that  it  was  stopped,  upon  a suggestion  that  the 
proclamation  had  issued.  We  will  now  shew  the  fact, 
that  a proclamation  did  issue,  by  producing  the  Ga- 
zette ; not  for  the  purpose  of  reading  it,  as  evidence 
of  the  contents  ; but  to  show,  that  a proclamation  did 
issue,  inhibiting  such  elections  as  these. 

Mr.  Burrowes.  My  Lords,  we  admit  that  such  a 
proclamation  had  issued. 

Mr.  Attorney  General.  Mv  Lords,  that  is  per- 
fectly fair  : I did  not  mean  to  offer  the  Gazette,  as 
evidence  of  the  contents  of  the  proclamation, 

Mr.  Burrowes.  My  Lords,  I understand,  that  in 
fact  the  proclamation  did  not  issue  until  late  in  the 
evening  of  the  3ist  of  July  ; but  it  was  mentioned  at 
the  meeting,  that  there  was  to  be  such  a proclamation, 
and  that  was  the  same,  in  effect. 

Case  closed  on  behalf  of  the  Crown. 


Mr.  Burrowes.  My  Lords,  Before  I enter  upon 
this  very  important  subject,  I shall  take  the  liberty  of 
submitting  what  strikes  my  judgment,  in  point  of  law, 
to  be  a decided  and  fatal  variance,  between  the  evidence 
and  the  indictment,  upon  which  the  Traverser  is  put 
upon  his  trial  ; and  such  as,  I protest,  I feel  the  utmost 
anxiety  to  succeed  upon,  in  order  that  the  public  ~ 
mind  may  have  a respite  from  the  agonizing  feelings, 
by  which  it  has  been  tortured. 

Lord  Chief  Justice.  It  may  be  right  to  mention 
what  was  an  irregularity,  that  took  place  upon  the  for- 
mer trial,  and  which  the  Court  were  reduced  to,  by 
the  consent  of  the  parties — that  was,  hearing  two 
Counsel  for  the  defendant.  The  ordinary  course  is,  to 
hear  but  one  Counsel  ; and  the  Court  is  not  disposed  to 
yield  that,  as  a matter  of  right,  which,  upon  the  last 
occasion,  was  granted  as  an  indulgence. 
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Mr.  Attorney  General.  My  Lords,  we  agreed  to 
it  upon  the  last  occasion,  because  matter  of  law  was 
insisted  upon. 

Mr.  Justice  Osborne.  It  is  mentioned  now,  that 
Mr.  Burrowes  may  go  into  the  merits. 

Mr.  Burrqwes.  But,  my  Lord,  I have  a previous 
objection,  which  if  I succeed  in,  will  render  it  unneces- 
sary to  go  further.  Iam  going  to  mention  a matter,  not  con- 
troverting  at  present  any  thing  which  has  been  heretofore 
1 tid  down  upon  the  construction  of  the  Convention  Act, 
but  conceding,  that  it  bears  upon  every  species  of  de- 
legation whatever,  and  that  it  should  obtain  the  precise 
construction  which  has  been  contended  for,  by  the 
Counsel  for  the  Crown,  and  1 will  satisfy  the  Court, 
that  there  is  a decided  variance  between  the  case  at- 
tempted to  be  proved,  and  the  case  which  is  spread 
upon  the  record.  I shall  read  the  Act,  for  the  purpose 
»f  establishing  this  position,  that  in  an  indictment  un- 
der this  Act,  it  is  indispensibly  necessary  to  designate 
the  particular  district,  or  place  for  which  the  electors 
are  arraigned  for  violating  the  law ; and  if  not  desig- 
nated, the  indictment  will  be  bad.  A district  has  been 
designated  in  this  indictment,  and  the  evidence  has  ap- 
plied to  a distinct  district;  the  designation  of  the  dis- 
trict, containing  the  electors,  who  proceed  to  elect  De- 
legates, is  not  for  the  sake  of  a venue ; but  is  a distinct 
portion  of  the  Corpus  Delicti:  the  venue  is  the  place 
where  the  illegal  deputation  has  been  transacted,  and 
an  illegal  deputation  might  be  made  in  Dublin  to  repre- 
sent the  people  of  Cotk , and  vet  the  district  of  Cork 
would  be  named,  not  for  a venue , but  for  a compleat 
and  legal  description  of  the  crime.  That  I am  warrant- 
ed in  this,  it  will  be  necessary  to  call  your  Lordship’s 
attention  to  the  Convention  Act  : — the  recital  is  unne- 
cessary to  this  particular  topic,  but  it  enacts  that  44  ail 

assemblies,  committees,  or  other  bodies  of  persons 

elected,  or  in  any  other  manner  constituted,  or  ap- 
44  pointed  to  represent,  or  assuming,  or  exercising  a 
44  right,  or  authority  to  represent  me  people  in  this 

reaim,  or  an)*  number,  or  description  of  the  people 
44  of  the  same,  or  the  people  of  any  province,  cMinty, 
f(  ufy,  town,  or  tiller  district  within  the  same, 
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And  the  second  section  enacts,  <€  That  if  any  person 
“ shall  give,  or  publish,  notice  of  election  to  be  holden 
“ of  any  person  to  be  representative,  or  Delegate,  &c. 

“ of  the  inhabitants  of  any  province,  county,  city, 

‘ town,  or  other  district  within  this  kingdom”  &c.  I 
think  that  the  reading  of  these  sections  establishes  my 
proposition,  that  a district  is  essentially  necessary,  as  a 
material  part  of  the  description  of  the  crime  ; and  £ 
will  satisfy  your  Lordship  by  analogy,  which  is  irresist- 
ible ; if  an  action  be  brought  for  the  false  return  of  a 
district,  for  which  the  election  is  confessedly  legal,  it  is 
essential  to  state  the  particular  county,  town,  or  dis- 
trict, in  which  the  election  was  held ; and  if  the  evi- 
dence varies  from  the  statement,  it  will  be  fatal : — for 
where  a place  is  mentioned,  not  by  way  of  venue , but 
as  a part  of  the  crime,  and  the  evidence  does  not  cor- 
respond with  that  description,  however  the  crime  may 
be  supposed  to  be  proved  against  the  party,  it  is  not 
secundum  allegata  et  probata.  So  in  an  action  for  bri- 
bery at  election,  or  in  indictments  for  such  offences,  it 
is  absolute.y  necessary  to  state  the  particular  district, 
for  which  the  writ,  authorizing  the  election,  issued, 
and  for  which  the  return  wras  to  be  made,  and  it  makes 
no  difference  in  the  question,  to  say  that  this  was  an 
election  upon  an  usurped  authority,  that  it  wras  unau- 
thorized and  criminal ; for  still,  as  it  goes  to  designate 
the  crime,  it  must  be  distintly  laid,  and  as  distinctly 
proved.  If  these  preliminary  remarks  satisfy  the  Court, 
this  trial  may  be  terminated  \ and  an  arrangement  may 
be  made  to  prevent  the  occurrence  of  any  other.  My 
Lords,  I do  feel  a stronger  anxiety  than  I ever  did,  to 
avoid  the  statement  which  I am  prepared  to  make. 

My  Lords,  I now  call  your  attention  to  this  indict- 
ment. It  states,  that  a nnmber  of  persons,  intending 
to  procure  a Committee  of  Roman  Catholics,  on  the 
31st  of  July,  at  Liffey-st.  in  the  county  of  the  city  of 
Dublin , — (which  is  the  venue)  did  meet  and  assemble, 
for  the  purpose  of  appointing  five  persons,  to  act  as 
representatives  of  the  inhabitants,  professing  the  Ro- 
man Catholic  religion,  of  and  in  one  of  the  districts  of 
the  City  of  Dublin , commonly  called  the  parish  of  St. 
Mary.  The  district  is  stated  to  be  in  the  City  of  Dub- 
lin,— no  matter  what  it  is  called. — The  description  of  a 
district,  and  where  situate,  is  material,  because  if  it 
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were  all  struck  out,  the  indictment  would  be  bad. — 
Now,  what  is  the  evidence  of  Shepherd , who  was  the 
only  witness  examined,  to  identify  the  district : — He 
has  proved  that  the  Protestant  Parish  of  St.  Mary 
differs  from  the  Roman  Catholic  Parish  of  St.  Mary , 
and  the  fact  is  so — the  persons  elected  were  to  repre- 
sent the  Roman  Catholic  inhabitants,  and  of  course 
the  Roman  Catholic  Parish  of  St.  Mary.  He  said, 
that  the  Roman  Catholic  parish  of  St.  Mary — which 
is  the  district  laid  in  the  indictment, — consists  of  the 
Protestant  parishes  of  St.  Mary , St.  Thomas  and 
St.  George.  So  that  my  argument  is  established  both 
in  law  and  fact,  if  I show,  any  one  of  these  three  pa- 
rishes is  out  of  the  city  of  Dublin . Now,  my  Lords, 
there  is  a particular  act  of  Parliament,  by  force  of 
which  the  parish  of  St.  George  is  in  the  County  of  Dub- 
lin 

It  may  be  perhaps  be  answered,  and  there  is  nothing 
which  may  not  be  urged  with  a semblance  of  plausibi- 
lity, that  the  district  is  stated  in  the  indictment,  to  be 
in  the  city  of  Dublin,  and  that  a district  is  proved, 
comprehending  it,  and  more.  I am  so  little  afraid  of 
that  objection,  that  I do  not  hesitate  to  anticipate  it. — 
Suppose  the  proof  was,  that  the  election  was  made  for 
a representation  of  the  whole  land,  still  the  variance 
wou'd  be  fatal — because  it  would  not  be  the  representati- 
on, which  is  alleged  : — and  it  might  as  well  be  intend- 
ed, that  if  a contract  for  a lease  for  twenty  years,  were 
declared  upon,  a contract  for  forty  years,  would  sup- 
port it  ; because  the  latter  number  comprehends  the 
torn  er. 

It  may  be  further  argued,  that  in  some  cases  of  im- 
material averments,  it  is  permitted  to  strike  out  a part, 
in  order  to  save  the  pleading  from  the  effect  of  a vari- 
ance. But  it  cannot  be  thus  cured  ; because  the  doc- 
trine of  striking  out  averments  does  not  apply,  unless 
there  be  a consent  to  strike  out  the  whole  sentence;  for 
the  Court  will  not  allow  a partial  obliteration  of  one  en- 
tire averment  ; and  if  they  were  to  strike  out  of  this 
indictment,  the  whole  passage,  the  charge  would  a- 
mount  to  this,  that  the  persons  assembled  to  elect  re- 


* 33  G.  3.  c.  53. 
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preservatives, — non  constat, — for  what  place,  whether 
Great  Britain , America , or  France.  In  the  case  of 
Williamson  a.  Allinson , 2 rep.  446.  Mr.  Justice 

Lawrence  goes  into  the  doctrine,  and  states  the  rule 
to  be,  that  if  the  whole  of  an  averment  may  be  struck 
out,  without  destroying  the  Plaintiff’s  right  of  action, 
it  is  not  necessary  to  prove  it ; but  otherwise  if  the 
whole  cannot  be  struck  out,  without  getting  rid  of  a 
part  essential  to  the  cause  of  action  ; for  then  though 
the  averment  be  more  particular,  than  it  need  have 
been,  the  whole  must  be  proved,  or  the  Plaintiff  can- 
not recover. 

Therefore,  mv  Lords,  I feel  some  confidence  in  this 
objection;  and  if  your  Lordships  will  be  of  opinion, 
that  the  Traverser  is  entitled  to  a verdict,  on  the 
ground  of  this  variance,  he  will  be  no  longer  delayed 
in  Court.  I thought  it  mv  duty  to  my  client,  and  to 
the  public,  to  urge  the  objection,  at  this  stage  of  the 
contest.  I could  have  made  the  objection  upon  the 
former  occasion,  but  1 preferred  paying  the  compliment 
to  this  jury,  of  easing  them  of  the  duty  imposed  upon 
them. 

Mr.  Attorney  General.  My  Lords,  I beg  leave 
to  offer  a few  words  upon  the  subject  of  this  notable 
point  of  law,  upon  which  the  great  cause  of  the  Roman 
Catholics  is  now  sought  to  be  defended.  The  objec- 
tion is,  not  that  the  offence  charged  in  the  indictment 
is  not  proved  ; that  he  is  not  guilty  of  that  violation  of 
the  law,  with  which  he  is  charged  ; but  it  is  alleged  by 
Counsel,  that  a portion,  or  place,  for  which  the  elec- 
tion was  held,  is  not  precisely  and  accurately  described. 

I agree  that  this  is  not  an  objection  to  the  venue',  for 
a proper  venue  is  laid  : it  is  stated,  that  the  fact  was 
committed  in  Liff'ey -street,  in  the  county  of  the  city  of 
Dubtih  ; and  it  is  proved,  that  the  persons  did  there 
assemble,  and  proceed  to  an  election,  contrary  to  the 
provisioris  of  the  law  ; but  the  Counsel  for  the  Traverser 
says,  that  there  is  a fatal  variance,  of  which  he  has  a 
right  to  avail  himself,  and  which  would  put  us  to  the 
necessity  of  preparing  a new  indictment,  in  which  this 
parish,  or  place,  may  be  described  in  another  way. — 
This  is  eluding  the  merits  of  the  case  ; protracting  and 
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retarding  the  execution  of  justice : it  is  that  kind  of 
frivolous  objection,  which,  if  not  coercive  upon  the 
Court,  will  be  overruled  ; it  is  like  many  other  matters, 
upon  which  the  Counsel  for  the  Traverser  have  relied, 
and  it  will  fail,  as  they  did.  There  have  been  attempts 
to  excite  clamour,  by  saving,  that  this  was  a packed 
jury,  and  that  we  had  an  advantage  over  the  Traverser, 
by  having  a copv  of  the  pannei  before  the  trial,  which 
he  had  not  : all  this  has  vanished  into  air — all  these 
suggestions  have  appeared  to  be  without  foundation. — 
Every  thing  which  can  retard  is  adopted  ; and  here  is 
an  apex  juris , something  upon  which  they  can  catch 
hold,  to  defeat  the  law.  1 hope  that  s^me  of  the  bet- 
ter class  of  the  Catholics  are  ashamed  of  the  manner  in 
which  this  accusation  is  defended. 

Mr.  O’Connell.  We  were  always  ready  to  meet 
it. 

Mr.  Attorney  General.  My  Lords,  I submit  that 
tliis  objection  is  not  maintainable,  in  point  of  law,  to 
prevent  the  case  from  going  to  the  jury.  It  is  stated 
in  the  indictment,  that  the  meeting  to  be  convened  was 
to  consist,  among  others,  of  ten  persons,  to  be  appointed 
in  each  county  in  Ireland , and  also  five  persons,  to  be 
appointed  for  each  parish  in  the  city  of  Dublin.  W e are 
not  now,  my  Lords,  enquiring  into  the  legal  designa- 
tions and  boundaries  of  parishes.  This  is  not  like  the 
case  of  a mandamus  or  quo  warranto , to  set  aside  an  elec- 
tion made  by  a lawful  corporate  body  ; but  we  are  try- 
ing the  case  of  a public  misdemeanor  ; of  a crime  com- 
mitted against  the  law  of  the  land — it  is  not  a case  of 
jurisdiction,  or  of  limits;  and  the  act  of  Parliament 
provides,  that  whether  the  election  be  for  a province, 
county,  town,  or  other  district , it  should  be  illegal. — 
There  is  no  legal  division  of  this  land  into  districts  ; 
and  the  Legislature,  aware  of  that,  and  apprehensive 
that  their  object  might  be  defeated,  if  they  confined 
the  descriptions  of  their  elections  to  any  particular 
known  division,  prohibits  the  election  for  any  part  of 
the  country,  which  the  electors  may  think  fit  to  make 
the  subject  of  their  election  ; no  matter  what  the  boun- 
daries are,  or  whether  they  conform  with  the  legal  di- 


163 


visions  of  the  country  ; if  there  he  a portion  within  the 
country,  and  if  they  elect  for  that  portion,  although 
it  be  no  pare  of  the  legal  division  of  the  country,  it  is 
equally  within  the  provisions  of  the  act.  Then  what 
have  we  alleged  ? — That  in  Liffey-treet , on  the  day 
mentioned,  numbers  of  persons  assembled,  to  commit 
the  misdemeanor  charged  in  the  indictment ; and  in 
order  to  assist  towards  the  constituting  of  a Committee, 
which  was  to  consist  of  five  members  from  each  parish 
in  Dublin , they  did  proceed  to  appoint  five  persons  to 
be  representatives  ol  the  Roman  Catholics  of  a district, 
commonly  called  the  parish  of  St.  Mary.  It  is  also 
described  to  be  a district ; but  it  is  not  described,  as 
any  legal  division  of  the  citv,  or  the  county  of  Dublin. 
What  they  rely  upon,  on  the  other  side,  is  a Roman 
Catholic  division,  comprehending  a certain  space,  for 
the  purposes  of  public  worship.  Then  the  question  is, 
whether  the  district,  for  which  the  election  was  held, 
was  in  the  city  of  Dublin  ; and  whether  the  district  is 
not  sufficiently  described,  as  being  in  the  city  of  Dublin  ? 
There  is  no  evidence  to  show,  that  the  legal  parish,  of 
which  this  ditrict  in  the  indictment  is  composed,  is 
not  part  of  what  is  commonly  known,  as  Dublin,  or 
the  city  of  Dublin.  All  the  persons  assembled  were 
within  the  city  of  Dublin,  and  the  district,  for  which 
the  election  was  held,  is  commonly  called  the  parish  of 
St.  Mary  ; and  therefore,  it  is  a sufficient  description, 
within  the  meaning  of  the  statute.  It  cannot  be  an 
election  for  any  other  place,  which  might  render  the 
Traverser  liable  to  another  indictment,  founded  upon 
one  and  the  same  election. 

My  Lords,  if  that  be  not  sufficient  and  satisfactory, 
there  is  another  view  which  appears  to  me  to  he  per- 
fectly so.  Whether  upon  this  indictment,  even  sup- 
posing that  part  of  this  district  was  out  of  the  city  of 
Dublin,  and  situate  in  t.>e  county,  and  not  known,  or 
reputed  as  a part  of  Dublin , there  is  not  still  sufficient, 
upon  the  evidence — a complete  description,  within  the 
meaning  of  the  Convention  Act  ? Because  I take  the 
offence  to  be  this — If  they  elect  delegates,  or  represen- 
tatives, for  the  place,  or  any  par*  of  the  place,  which 
is  accurately  described  in  the  indictment. — I admit,  that 
if  the  representation  was  for  a place,  no  part  of  which 
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was  stated  in  the  indictment,  it  could  not  he  sustained  : 
but  if  any  portion  of  the  place,  or  district  described  in 
the  indictment,  be  really  in  the  place  for  which  the 
election  was  held,  though  that  election  might  be  for 
a more  comprehensive  district,  the  objection  cannot 
hold.  Jf  the  whole  of  the  Roman  Catholic  parish  of 
St.  Mary  was  out  of  the  city  of  Dublin , the  variance 
would  be  fatal ; but  I contend  for  this,  that  I think  it 
is  equally  clear,  that  if  part  only  of  the  parish  of  St. 
Mary  be  in  the  city  of  Dublin  (and  I contend  that  the 
whole  is),  and  the  election  is  for  that  part  which  is 
within  the  city,  though  the  persons  elected  were  to  re- 
present something  more,  it  would  bean  election  within 
the  description. 

Mr.  Justice  Osborne.  Is  that  the  representation 
which  is  alleged  : 

Mr.  Attorney  General.  My  Lord,  the  offence  is 
equally  within  the  act.  Then  the  question  is,  as  to  the 
description  of  the  place,  for  which  the  elect  on  is  held. 
A representation  for  St.  Mary's,  is  a representation  for 
the  whole  parish,  which  is  in  the  city  of  Dublin  ; and 
the  charge  is,  that  they  did  elect  representatives  for  the 
parish  of  St.  Mary , which  is  in  the  city  of  Dublin. 
But  then,  it  is  insisted,  that  the  evidence  departs  from 
the  indictment,  because  it  appears,  that  the  represen- 
tation extended  to  a part  of  the  Roman  Catholic  parish, 
which  is  out  of  the  citv  of  Dublin.  My  Lords,  I think 
there  is  not  any  such  departure  ; but  if  there  be  any 
doubt,  the  matter  may  be  reserved  for  further  consi- 
deration, and  let  the  trial  proceed. 

Mr  Solicitor  General.  My  Lords,  I am  on  the 
same  side  with  the  Attorney  General,  and  will  sub- 
mit a few  words.  It  is  contended,  that  there  is  a va- 
riance in  this  case  : — in  a civil  case  it  is  called  a non- 
suit point.  Let  us  examine  whether  there  be  such  a 
variance  or  not.  The  evidence  is  this;  that  one  gen- 
tleman proposed,  and  another  put  the  question,  for  the 
election  of  five  persons  to  represent  that  parish  in  the 
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general  committee  of  the  Roman  Catholics.  The  in- 
dictment is,  that  the  Traverser  concurred  in  the  elec- 
tion of  five  persons,  to  act  as  representatives  of  the  Ro- 
man Catholic  inhabitants  of  a certain  district  I appre- 
hend it  is  perfectly  plain,  that  if  the  Jury  be  satisfied, 
that  the  election  really  made  and  intended  to  be  made, 
upon  that  occasion,  was  nothing  but  an  election  to  re- 
present the  Roman  Catholic  inhabitants,  of  as  much  of 
the  parish  as  is  situated  within  the  city  of  Dublin , then 
it  will  be  impossible  to  say,  that  there  is  any  variance 
between  the  pleading  and  the  evidence.  Suppose  it 
was  upon  your  Lordship’s  notes,  as  proved  in  evidence, 
that  Mr.  Kirwan , at  the  meeting  of  Liffey  street,  pro- 
posed to  Doctor  Sheridan , that  five  persons  be  deputed 
to  represent  that  portion  of  St.  Mary's  parish  which 
was  within  the  city  of  Dublin  ; yon  will  then  please  to 
observe,  that  we  have  not  alleged  this  to  be  an  election 
for  the  parish  of  St.  Mary  ; but  for  a district  commonly 
called  the  parish  of  St-  Mary.  The  only  sense  in 
which  the  word  parish  is  used  in  this  indictment,  is  that 
which  is  hinted  at  in  the  introductory  part,  stating  that 
certain  resolutions  were  entered  into,  “ of  and  con- 
“ cerningsuch  committee,”  &c.  u and  of  and  concern- 
“ ing  certain  districts  in  the  city  of  Dublin,  called 
parishes ,”  &c.  because,  you  will  find,  that  the  indict- 
ment begins  by  reciting  the  resolutions  of  the  9th  of 
July  ; so  that  in  this  indictment,  the  word  parish  can 
have  no  other  signification  but  Roman  Catholic  parish  : 
What  is  oris  not  a Roman  Catholic  parish  is  perfectly 
arbitrary;  there  could  not  be  an  issue  knit,  in  which  it 
could  not  be  possible  to  adduce  evidence  on  one  side 
and  the  other,  as  to  what  the  boundaries  are. 

Mr.  0‘CoNNELL.  It  is  necessary  to  register  them. 

Mr.  Solicitor  General  So  it  is;  but  is  there 
any  man  can  determine  precisely  what  the  extent  is? 
Nothing  can  be  better  known  to  persons  whose  interest 
it  is  to  know  what  are  the  limits  of  a Roman  Catholic 
parish*  But  still,  the  law  furnishes  no  means  by  which 
a man  can  have  precise  evidence  of  the  limits  and 
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boundaries.  They  are  not  known  by  the  law  : — many 
persons  may  have  an  interest  in  abiding  by  certain 
iimits;  but  if  a case  were  to  be  tried*  upon  an  issue 
joined,  as  to  what  we  e the  limits  of  a Roman  Catholic 
parish,  it  would  be  didicult  for  the  judge  to  know  how 
to  charge  the  Jury. 

Lord  Chief  Justice.  Would  it  not  be  a question 
of  fact  { 

Mr.  Solicitor  General.  So  it  would,  my  Lord, 
as  to  what  the  Roman  Catholics  consider  the  bounda- 
ries of  the  parish.  I state  this  merely  to  shew,  that 
the  word  is  used  here  only  in  the  sense  of  a Roman 
Catholic  parish.,  and  will  satisfy  you  further  upon  that 
subject,  by  referring  you  to  the  Convention  Act;  which 
prohibits  the  appointment  of  representatives  of  the 
people  of  the  realm,  or  the  people  of  any  province, 
county,  city,  town,  or  other  district  within  the  same. 
The  word  parish  is  omitted,  and  of  course  the  intro- 
duction of  it  in  toe  indictment  vvas  only  to  identify  it 
with  district.  Then,  what  is  the  meaning  of  the  elec- 
tion, which  the  indictment  states  was  for  a district  in 
the  city  of  Dublin,  commonly  called  the  parish  of  St. 
Mary.  It  was  not  for  the  purpose  of  representing  the 
parish  of  St.  .Vary,  situate  in  the  city  of  Dublin;  but 
of  representing  a district  in  Dublin,  commonly  called 
the  parish  of  Saint  Mary  : we  do  not  allege,  by  this  in- 
dictment, that  the  parish  of  St.  Mary  is  in  the  city  of 
Dublin , — all  that  we  allege,  is  this,  that  the  district , 
for  which  the  election  was  held,  was  in  the  city  of 
Dublin,  and  we  allege,  that  the  district  so  in  the  city  of 
Dublin,  was  commonly  called  the  parish  of  St.  Mary. 
Then  the  objection  is  resolved  to  this,  that  the  indict- 
ment does  not  allege,  that  it  was  part  of  the  parish  of 
St.  Mary.  The  argument  would  be  strong  and  difficult 
to  get  over,  if  the  indictment  alleged  that  the  parish  of 
St.  Mary  was  in  the  city  of  Dublin ; but  it  only  avers, 
that  the  district,  for  which  the  election  was  made,  was 
in  Dublin:  and  when  it  comes  to  give  that  district  a 
name,  ft  states  it  to  be  commonly  called  the  parish  of 


St.  Mary.  Does  not  the  argument  rest  upon  this  sup- 
position, that  we  had  alleged  that  to  be  true,  which  we 
proved  to  be  false,  namely,  that  the  Catholic  parish  of 
St.  Mary  is  in  the  city  of  Dublin  ? Does  the  act  of 
parliament,  which  the  Counsel  of  the  Traverser  have 
relied  upon,  negative  any  thing  else.  It  does  negative 
that;  but  the  indictment  does  not  allege  that:  it  only 
avers,  that  the  district  in  the  city  of  Dublin,  for  which 
the  election  was  held,  was  commonly  called  the  parish 
of  St.  Mam . A little  more  consideration  will  be  suffi- 
cient to  detect  the  fallacy  which  pervades  the  argu- 
ment. I ask  this,  if  we  have  only  alleged,  as  I insist, 
that  the  district  is  in  the  city,  and  not  the  parisli,  then 
have  we  miscalled  the  district?  If  the  Roman  Catholic 
parish  of  St.  Mary  consists  of  three  parts  in  the  city, 
and  one  part  in  the  county,  it  would  be  a wrong  des- 
cription to  say,  that  the  parish  of  St.  Mary  was  in  the 
city  of  Dublin  ; but  if  th£  district,  for  which  the  elec- 
tion was  held,  is  in  the  cjty  only,  in  what  other  manner 
could  it  be  described  : could  it  be  stated,  as  com- 
monly called,  a part  of  the  parish  of  St.  Mary. 

My  Lords,  I now  come  to  show  you,  that  there  is 
evidence  to  go  to  the  Jury  in  support  of  this  particular 
part  of  the  indictment,  and  also  there  is  evidence  on 
the  face  of  the  indictment  itself,  enabling  the  court  to 
consider  the  case  as  I have  done.  The  election  stated 
in  the  indictment  is  connected  with  the  previous  reso- 
lutions of  the  9th  of  July,  and  tdatit  was  held  in  order 
to  comply  with  such  resolutions,  which  consequently 
furnish  a comment  upon  the  transaction  : they  are  set 
out  in  the  introductory  part  of  the  indictment,  and  we 
find  that  they  required  ten  persons  to  be  returned  for 
for  every  county , and  jive  for  every  parish  in  Dublin. 
Then,  I ask  this  question,  Is  the  Court,  or  is  is  not,  to 
leave  it  to  the  Jury  to  say  w hat  w'as  the  meaning  of  the 
election  which  w?as  held  in  Liffey  street?  Was  it  in- 
tended to  comply  with  the  resolutions,  which  directed 
the  election  of  five  persons  for  each  parish  in  Dublin, 
or  wras  it  intended  to  comprehend  representatives  for 
any  portion  of  the  county  ? With  that  connection  be- 
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tween  the  two  passages  in  the  indictment,  is  it  possible 
for  the  Court  to  say,  that  it  would  not  be  a question  for 
t :e  Jury  to  determine,  whether  the  election  was  for  any 
part  of  the  county,  or  whether  it  was  not  confined  to 
that  part  of  the  parish  which  lies  within  tire  city?  In 
short,  your  Lordships  must  come  to  this,  that  the  elec- 
tion stated  by  the  indictment  E. r vi  Termini , implies 
an  election  partly  for  the  county  and  partly  for  the 
city  ; there  was  nothing  in  the  contemplation  of  the 
person  framing  the  indictment,  but  the  district  for 
which  the  election  was  held  ; no  parish  is  specified : 
where  is  the  allegation  in  the  indictment,  that  the  en- 
tire parish  of  St.  Mary  is  in  the  city  ? and  yet  the  fact 
upon  which  the  argument  of  the  other  side  rests,  is  the 
negation  of  that  assertion.  The  Counsel  says,  what  is 
true,  that  the  whole  of  the  Catholic  parish  is  not  within 
the  city  of  Dublin,  but  that  takes  for  granted  that  we 
have  alleged,  that  which  we  have  not,  that  the  whole 
of  the  Catholic  parish  was  in  the  city: — we  do  not  aver 
that,  but  merely  state,  that  the  district,  for  which  the 
election  was  held,  was  in  the  city*,  the  evidence  quad- 
rates with  that  assertion  ; what  have  the  Jury  to  deter- 
mine ? Suppose  the  words,  commonly  called  the  parish 
of  St.  Mary,  were  omitted  out  of  the  indictment,  how 
would  it  run  ? Thus : that  an  election  wras  held  for  a 
district  in  the  city  without  a name  annexed  to  it,  will 
any  man  say  that  such  an  indictment  would  not  be  sup- 
ported by  evidence,  w hich  proved,  that  an  assembly  was 
held  in  the  district,  and  that  an  election  was  there  held, 
of  persons  to  represent  the  parish,  whether  the  Jury  may 
believe  the  evidence  or  not,  is  another  question  ? But  it  is 
not  denied  in  this  argument,  that  there  w*as  an  election  for 
a district  in  the  city  of  Dublin,  which  is  averred  in  the 
indictment,  and  then  there  was  added  an  assertion, 
that  such  district  was  commonly  called  the  parish  of  St. 
Mary  ; if  it  were  called,  part  of  the  parish  of  St.  Mary, 
will  the  gentlemen  say  it  will  be  good  ? perhaps  they 
will  : but  what  is  the  difference  in  common  sense  and 
in  law  ? it  is  less  comprehensive,  but  it  is  merely  a name 
given  to  a district,  which  is  stated  in  the  words  of  the 
Act  ef  Parliament : — it  may  be  less  accurately  defined, 
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But  is  it  less  the  parish  of  St.  Mary  by  name,  merely 
because  there  may  be  ten  or  a dozen  houses  outside 
of  the  Circular  Road,  which  are  equally  within  the 
Roman  Catholic  parish  of  St.  Mary  ? 

My  Lords,  I hope  that  what  I have  urged  will  satisfy 
the  Court,  but  I rely  upon  it  as  a matter  of  the  greatest 
importance;  but  if  there  be  any  doubt,  your  Lord- 
ship’s will  reserve  it  for  the  opinion  of  the  twelve  Judges, 
which  is  frequently  done  at  the  commission,  and  upon 
trials  at  bar.  It  was  once  thought  that  a bill  of  excep- 
tion did  not  lie  in  a case  tried  at  bar  ; but  another  opi- 
nion now  prevails.  My  Lords,  we  hope  that  you  will 
not  obstruct  public  justice  bv  giving  way  to  an  objec- 
tion, which,  the  more  it  is  canvassed  can  be  less  sus- 
tained. 

Mr.  Perrin.  My  Lord,  I am  Counsel  for  the  Tra- 
verser ; with  regard  to  the  observations  of  the  Attorney 
General,  and  the  insinuations  so  liberally  dealt  out,  I 
will  make  no  reply,  nor  do  I think  it  necessary  to  oc- 
cupy the  time  of  the  Court  in  answering  what  he  has 
said  respecting  the  conduct  of  this  cause  ; therefore  I 
shall  call  your  Lordship’s  attention  to  the  objection 
which  has  been  made,  and  the  answers  which  have  been 
given  to  it  ; — the  objection  is  simply  this,  that  the  dele- 
gation is  not  described  in  the  indictment  as  it  has  been 
proved  in  evidence;  the  indictment  states,  that  the 
Traverser,  being  a person  professing  the  Roman  Catho- 
lic religion,  and  divers  other  persons  professing  the 
Roman  Catholic  religion,  did  meet  and  assemble  for  the 
purpose  of  appointing  five  persons  to  act  as  represen- 
tatives of  the  inhabitants  professing  the  Roman  Catho- 
lic religion  of,  and  in  one  of  the  districts  in  the  city  of 
Dublin,  commonly  called  the  parish  of  St.  Mary.  My 
Lords,  it  is  material  to  ascertain  the  party  represented, 
it  is  part  of  the  description  of  the  offence,  that  persons 
did  choose  representatives  of  a certain  district,  that 
district  is  described  by  the  indictment  to  be  in  the  city 
of  Dublin,  and  the  evidence  was,  that  the  Roman  Ca- 
tholic parish  of  St.  Mary  comprizes  three  parishes, 
St.  Thomas,  St.  George,  and  St.  Marv,  what  then  is 
the  answer  of  the  Solicitor  General  ? He  says  that  the 
district  is  described  to  be  in  the  city  of  Dublin,  and  the 
persons  elected  were  to  be  representatives  of  a district 
in  the  city ; but  is  not  the  evidence  precise  and  clear, 
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that  the  election  was  held  for  a district  composed  of 
three  parishes,  some  of  them  extending  info  the  county, 
while  the  indictment  confines  it  to  one  parish,  and  that 
situated  in  the  city.  It  is  said,  that  we  shrunk  from  the 
charge;  we  say  that  the  Prosecutor  should  have  stated 
another  charge.  It  is  said  that  the  Traverser  declined 
atrial;  we  say  that  he  was  misled,  by  seeing  a fact 
alledged  against  him  different  from  the  truth,  and  the 
trial  is  prevented  by  the  statement  that  the  election  was 
altogether  for  a parish  in  the  city,  when  in  fact  it  ex- 
tended to  the  county  ; g.nd  as  to  the  supposed  difficulty 
of  setting  forth  in  pleading  a representation  extended 
to  counties,  that  would  be  obviated  by  describing  the 
district  to  be  partly  in  the  city,  and  partly  in  the  county, 
which  would  be  good  within  the  Act  of  Parliament; 
and  it  is  no  matter  whether  the  election  was  conform- 
able to  the  resolutions  or  not.  The  second  count  in  the 
indictment  was  framed  without  reference  to  those  reso- 
lutions, in  order  to  guard  against  a failure  of  proof : 
and  the  offence  might  have  been  described  more  pro- 
perly, if  the  district  had  been  stated  as  comprizing 
three  parishes  in  the  city  of  Dublin,  and  the  suburbs 
thereof,  according  to  the  statute  of  the  3'id  of  the 
King.  The  Sulicitor  General  said,  that  the  words 
lloipan  Catholic  parish  meant  nothing,  having  no  boun- 
daries whatever,  no  issue  could  be  knit  upon  it  in  law; 
then  what  district  is  described?  Is  it  said  to  be  a dis- 
trict in  the  city  ? How  can  it  be  ascertained,  but  by 
boundaries?  How  are  the  inhabitants  of  the  city  to  be 
ascertained  ; or  how*  is  a fact  to  be  charged  as  happen- 
ing within  a district,  unless  the  limits  thereof  be  known? 
Is  it  not  a rule  of  criminal  proceedings,  that  there  can- 
not be  an  inquiry  relating  to  a fact  out  of  the  county, 
tor  which  the  Jury  is  returned  ? Now'  here  the  election 
proved  comprehends  a portion  of  the  county;  that  is 
an  issuable  fact,  and  the  present  Jury  have  no  cogni- 
zance of  it ; but  the  Counsel  for  the  Crown  having  ad- 
mitted, that  if  the  whole  of  the  portion  for  which  the 
election  was  held  was  out  of  the  city,  the  indictment 
could  not  be  supported,  concedes  the  validity  of  the 
objection;  and  therefore  it  appears  to  me,  that  the  ar- 
gument of  the  Attorney  General  is  an  answer  to  the 
argument  of  the  Solicitor  General.  My  Lords,  the 
words  of  the  resolution  have  been  referred  to,  they  do 


not  mean  the  city  of  Dublin,  as  confined  within  the 
Corporation  precincts,  but  they  mean  the  town  of  Dub- 
lin, which  extends  to  the  suburbs  ; and  the  indictment 
being  confined  to  a proceeding  in  the  county  of  the 
city  of  Dublin,  does  not  comprehend  the  suburbs. 
It  might  as  well  be  said,  that  Mary-le-bonne  is  in 
the  city  of  London,  because  it  is  comprehended 
within  the  range  of  building  which  is  commonly  de- 
scribed as  London,  as  that  St.  George’s  parish,  which 
is  in  the  county  of  Dublin,  should  be  considered  as 
forming  part  of  the  city;  but  the  Solicitor  General  has 
said,  that  this  is  an  indictment  for  electing  representa- 
tives of  the  city  part  of  Sr.  Mary’s  parish.  If  it  were 
so,  and  had  gone  on,  and  stated  that  the  persons  elect- 
ed were  to  represent  all  the  inhabitants  of  the  district, 
to  wit  that  part  of  the  Roman  Catholic  parish  which  is 
situate  in  the  city  of  Dublin,  it  would  not  be  supported 
by  the  evidence,  for  the  witnesses  proved  that  the  per- 
sons elected  were  to  be  representatives  of  the  parish  of 
St.  Mary,  in  the  county,  and  in  the  city,  and  therefore 
they  have  failed  ;i  and  the  very  supposition  they  might 
have  varied  the  frame  of  the  indictment,  and  not  hav- 
ing done  so,  shews  that  they  are  wrong.  It  is  argued,  that 
the  words  “ commonly  called  the  parish  of  St.  Mary,” 
apply  to  that  part  which  is  situate  in  the  city  of  Dublin  ; 
in  the  first  place,  the  evidence  is  quite  the  contrary. 
Next,  read  the  passage,  and  say  whether  in  a criminal 
proceeding  in  an  indictment  to  charge  a man  with  an 
offence,  plain  words  can  be  tortured  into  such  a mean- 
ing. The  persons  elected  were  to  act  as  representa- 
tives ot  all  the  inhabitants  professing  the  Roman  Catho- 
lic religion,  commonly  called  the  parish  of  St.  Mary. 
Now  what  was  there  to  induce  the  Court  to  think,  that 
only  such  part  of  the  parish  as  is  situate  in  the  city  of 
Dublin,  was  intended? — the  evidence  was,  that  the  inha- 
bitants of  the  entire  parish  assembled,  and  part  of  them 
being  in  the  county,  the  persons  elected  by  such  an  as- 
sembly are  not  such  representatives  as  are  alleged  in 
the  indictment.  My  Lords,  with' regard  to  the  allegation, 
thatthe  parish  is  in  Dublin  though  not  in  the  city, and  the 
reference  to  the  resolution,  with  which  it  was  sought  to 
connect  the  proceedings,  1 think  it  only  necessary  tocall 
your  attention  to  it  again,  on  account  of  the  difference 
between  the  two  counts  of  the  indictment.  In  tiie  second 

3 2 


m 


count  there  is  no  reference  to  the  resolutions,  and  there- 
fore so  far  as  the  second  count  is  concerned,  it  cannot 
be  sustained  bv  a reference  to  resolutions  that  are  not 
stated  in  it.  With  regard  to  the  first  count,  after  sta- 
ting the  assembly  of  the  ninth  of  July,  and  that  certain 
resolutions  were  entered  into,  of  and  concerning  the 
Committee,  &c.  and  of  and  concerning  certain  districts 
in  the  city  of  Dublin  called  Parishes,  and  used  as  such 
according  to  the  rites  of  the  Roman  Catholic  religion, 
&c.  There  your  Lordships  see  that  Roman  Catholic 
parishes  are  recognized,  although  it  was  said  that  no 
issue  could  be  joined  with  respect  to  them,  and  thatx 
they  were  not  known  to  the  Jaw.  It  then  proceeds  to 
state,  that  the  Traverser,  with  others,  on  the  3 1st  of 
July,  at  Li  ffey -street,  in  the  county  of  the  city  of  Dub- 
lin, did  assemble  for  the  purpose  of  appointing  five  per- 
sons to  act  as  representatives  of  the  inhabitants  profess- 
ing the  Roman  Catholic  religion,  of  and  in  one  of  the 
districts  in  the  city  of  Dublin  aforesaid,  so  that  the  elec- 
tion stated,  is  for  a district  within  the  city  of  Dublin, 
and  the  evidence  is,  that  the  election  comprehended 
representatives  for  the  county.  As  to  the  distinction  be- 
tween the  county  of  the  city  of  Dublin  and  the  city  of 
Dublin,  I am  not  aware  that  there  is  an}7  such,  I should 
suppose  them  to  be  perfect ly  svnonimous.  Notwithstand- 
ing what  1 have  read  from  the  indictment,  that  there  is  no 
averment  of  this  parish  being  in  the  city  of  Dublin,  I 
think  that  the  averment,  which  states  the  district,  called 
the  parish  of  St.  Mary,  to  be  in  the  city,  does,  in  substance, 
aver  the  parish  to  be  in  the  city.  It  is  said,  that  commonly 
called  the  parish  of  St.  Mary,  does  not  necessarily  mean 
the  Catholic  parish,  but  may  mean  the  Protestant  parish 
also.  If  it  means  a Protestant  parish,  which  I submit  it 
does  not,  they  equally  fail,  because  the  persons  elected 
were  not  representatives  of  the  Protestant  parish  of  St. 
Mary  only,  but  of  the  Protestant  parish  of  St.  Thomas 
and  S'.  George.  But  suppose,  that  this  is  not  a suffi- 
cient answer,  it  appears  that  there  are  two  parishes  of 
St.  Mary,  and  therefore  it  is  perfectly  uncertain  which 
was  meant.  Mv  Lords,  though  it  lias  been  urged  tiiat 
we  should  not  avail  ourselves  of  legal  points,  I hope 
von  will  not  preclu  ?e  me  from  making  any  further  « b~ 
l etions  to  the  first  count. 


173 


Mr.  Serjeant  Ball.  Would  it  not  be  better  to  dis- 
pose of  the  objection  which  is  now  before  the  Court  ? 

Mr.  Justice  Daly.  If  what  you  are  going  to  men- 
tion, bears  upon  the  point  upon  which  we  have  been 
arguing,  you  may  proceed. 

Mr.  Perrin.  My  Lord,  I think  it  does,  by  putting 
the  first  count  out  of  the  case  altogether.  It  states,  that 
it  was  resolved,  “ that  a Committee  of  persons  profess- 
u ing  the  Roman  Catholic  religion  should  be  appointed, 
44  and  requested  to  cause  proper  petitions  to  both 
44  Houses  of  Parliament  to  be  forthwith  prepared,  for 
44  the  repeal  of  the  Penal  Laws,  and  to  procure  signa- 
44  tures  thereto  in  all  parts  in  Ireland , &c.”  Now,  my 
Lords,  there  is  no  evidence  whatever  to  support  that 
allegation — and  it  is  laid  down  in  2 Hawk.  615,  44  That 
46  where  a certain  place  is  made  part  of  the  description 
44  of  the  fact,  which  is  charged  against  the  defendant, 
44  the  least  variance  as  to  such  place,  between  the  evi- 
44  dence  and  indictment,  is  fatal.” — He  refers  to  Salk . 
661,  w hich  I have  looked  into,  and  there  Lord  Holt 
says,  4 4 that  if  a man  bring  trespass  quare  clausum 
<i  fregit , and  sets  forth  abuttals  and  bounds,  and  fails  in 
*4  proving  them,  he  is  gone  ; and  yet  he  needed  not  to 
44  have  described  it,  after  that  manner.” — and  surely 
whatever  strictness  is  required  in  civil  cases,  will  be 
more  peculiarly  attended  to  in  criminal  cases. 

Mr.  Attorney  General.  My  Lords,  These  cases 
admit  of  a strong  distinction.— * The  plaintiff  commencing 
an  action,  alleges  title  and  possession  to  premises,  spe- 
cifically described,  by  particular  metes  and  bounds — 
and  if  he  fails  in  proof  of  those  particulars,  he  does  not 
support  his  pleading. 

Mr.  Perrin.  My  Lords,  With  regard  to  saving  the 
point  for  the  opinion  of  the  twelve  Judges, — it  is  the 
first  time  that  I have  ever  heard  of  the  Court  of  King’s 
Bench  saving  a point  for  that  purpose.  If  there  be  any 
doubt,  the  uniform  course  is,  to  have  a special  verdict, 
and  give  each  party  an  opportunity  of  arguing  the  ques- 
tion solemnly  before  the  tw-elve  Judges. 
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Lord  Chief  Justice.  I will  mention  what  we  are 
disposed  to  do — We  will  reserve  the  objection,  which 
has  been  made,  for  our  own  consideration,  after  we 
leave  the  Court,  whether  it  ought  to  be  submitted  to  all 
the  Judges. — But  in  the  mean  time,  our  opinion  is,  that 
the  case  may  be  put  to  thg  Jury  in  this  way, — that  evi- 
dence has  been  given,  if  they  believe  it,  that  the  district 
described  in  the  indictment,  and  pointed  to  by  the  reso- 
lutions of  the  9th  of  July,  was  the  same  district,  for 
which  the  election  was  made  at  the  subsequent  meeting, 
— and  if  the  Jury  shall  so  believe,  we  are,  at  present, 
disposed  to  say — it  will  support  the  case,  and  that  there 
is  no  variance. — However,  it  maybe  necessary  to  call 
for  the  opinion  of  the  Judges,  upon  this  point. 

Mr.  Perrin.  My  Lords,  There  is  still  the  objec- 
tion, that  the  resolution  to  procure  signatures  is  not 
proved, — which  is  a most  material  defect: — and  we 
submit,  that  the  point,  intended  to  be  reserved,  does 
not  arise  upon  the  second  count. 

Mr.  Justice  Daly.  That  is  not  the  crime  charged, 
and  it  does  not  appear,  that  the  election  w as  held  in 
consequence  of  the  resolution,  which  is  now  stated. 

Mr.  Burton.  The  offence  must  be  proved,  as  it  is 
stated  upon  the  record; — and  the  manner  in  which  it  is 
stated,  is  this: — That  resolutions  were  entered  into,  to 
appoint  a Committee  to  prepare  petitions  for  the  repeal 
of  the  Penal  Law  s — of  that  there  is  evidence  ; — but  the 
question  is,  whether  there  is  any  evidence  to  support 
tue  rest  of  the  averment, — w hich  states,  “ that  they 
“ were  to  cause  petitions  to  be  framed,  and  to  procure 
« signatures  thereto , in  all  parts  of  Ireland .” — We  in- 
sist, that  there  is  not  a particle  of  evidence  to  support 
the  offence,  so  described. 

Lord  Chief  Justice.  It  is  no  offence  to  procure 
signatures  to  a petition. 

Mr.  Burton.  My  Lord,  Will  it  be  conceded,  that 
there  is  no  evidence  to  support  that  paiticular  allega- 
lion  ? 
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Mr.  Attorney-General.  There  is  no  evidence  of 
that — but  there  is  evidence  of  the  resolution  to  appoint 
an  illegal  assembly  ; — and  the  election  held  in  conse- 
quence of  that  resolution,  is  the  corpus  delicti. 

Mr.  Burton.  The  other  resolution  is  part  of  the 
corpus  delicti. 

Mr.  Attorney  General.  My  Lords,  I object  to 
this  mode  of  proceeding — arguing  a case  by  piece-meal 
—we  are  kept  an  unnecessary  length  of  time. — Let  the 
case  be  argued  upon  the  merits. 

Lord  Chief  Justice.  Whatever  weight  the  objec- 
tion may  have,  must  depend  upon  the  general  conside- 
ration of  the  case. 

Mr.  Burton.  My  Lords,  We  conceive  it  is  not  so. 
—If  the  first  count  be  not  supported,  it  cannot  be  taken 
in  aid  of  the  second. — There  is  no  doubt,  that  it  is 
always  a question  for  the  Jury — what  the  effect  of  the 
evidence  is — if  there  be  any. — But  it  is  entirely  a ques- 
tion for  the  Court,  whether  there  be  any  evidence. 

Mr.  Justice  Osborne.  I understood,  that  the  ob- 
jection was  to  our  mode  of  proceeding. 

Mr.  Goold.  My  Lords,  It  is  always  usual  to  hear 
arguments,  whether  there  be  evidence  to  go  to  the 
Jury. 

Mr.  Justice  Day.  The  objection  is,  that  there  is  no 
evidence  to  support  a particular  averment — which, 
though  not  material,  yet  being  laid — it  is  contended, 
should  be  proved. 

Mr.  Goold.  And  if  not  proved,  the  Jury  must  be 
discharged  of  that  count. — It  is  a mere  question  in  law — • 
and  that  is  the  practice  in  Westminster  Hall. — Suppose 
it  were  a civil  action, — I might  call  for  a non-suit. — I 
cannot  do  so  in  a criminal  case.  But  the  Court  is  to 
decide  this — whether  there  is  a scintilla  of  evidence  to 
support  the  first  count  ? — I maintain,  that  there  is  not. 
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Mr.  Townsend.  My  Lords,  There  is  a simple  an- 
swer to  all  the  objections. — The  statement  upon  the  re- 
cord is,  that  a Committee  of  Roman  Catholics  was  to 
be  appointed,  and  that  they  were  required  to  do  cer- 
tain things. — It  is  proved,  that  such  a Committee  was 
appointed,  and  that  they  were  to  transact  certain  mat- 
ters, which  matters,  so  proved,  constitute  the  crimi- 
nality, which  is  alleged. 

Mr.  Burrowes.  If  the  Counsel  for  the  Crown  are 
disposed  for  a collateral  issue  to  the  Jury  upon  the  mat- 
ter in  controversy,  we  are  satisfied. 

Mr.  Solicitor  General.  My  Lords,  We  are 
somewhat  embarrassed  by  this  course  of  proceeding. — 
What  has  been  last  argued,  I thought,  had  been  disposed 
of  by  the  Court. — I have  a right  to  complain,  that  Mr. 
Perrin,  who  rose  to  reply,  made  new  objections,  and 
these  have  been  enforced  by  Mr.  Burton — and  then  a 
collateral  issue  is  proposed. 

Lord  Chief  Justice.  We  think  it  best,  that  Mr. 
Burrowes  should  go  on  with  his  case. — If  there  be  any 
defect  on  the  part  of  the  prosecution, — he  may  rely 
upon  it,  and  the  adversary  can  reply  to  him. 

Mr.  Burrowes.  My  Lords,  I did  hope,  that  the 
question  of  law  was  upon  a narrow  ground— wbieh 
might  be  decided  in  a short  space  of  time.  I am  dis- 
posed to  let  t lie  case  go  to  the  Jury,  upon  the  question, 
whether,  de  facto , the  meeting  of  the  3 1st  of  July  elected 
representatives  for  a portion  of  a parish,  out  of  thecitv 
of  Dublin. — I am  really  suggesting  a mode  to  save  pub- 
lic time,  and  to  leave  the  case  now,  to  the  Court  and 
the  Jurv, — to  determine  the  fact,  upon  that  part  of  the 
case. — If  the  Jury  shall  determine  in  a certain  way,  it 
will  not  be  necessary,  on  behalf  of  the  Traverser,  to 
go  further. 

Lord  Chief  Justice.  Mr.  Burrowes,  you  had 
better  go  on. 
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Mr.  Burrowes.  Gentlemen  of  the  Jury,  I ca  not 
admit  with  his  Majesty’s  Attorney  General,  than  we 
have  been  skulking  from  the  merits  and  justice  of  this 
case,  f appeal  to  the  candour  of  every  man,  who  has 
attended  this  trial,  whether  the  charge  is  not  more  aptly 
applicable  to  himself.  We  have  offered,  and  still  offer  to 
relieve  you  from  the  invidious  duty  of  deciding  the  ques- 
tion of  law,  by  taking  vour  verdict  on  the  fact,  and 
leaving  the  law  to  be  definitively  settled  by  the  dernier 
resort.  It  never  was  more  necessary  to  separate  the 
law  from  the  fact.  Yet,  though  not  one  of  our  offers 
have  been  accepted  t he  Attorney  General  represents 
our  conduct,  as  shuffling  and  prevaricating.  Do  you 
see  any  want  of  candour  on  our  side  ? Do  }Tou  not  see 
a glaring  want  of  it,  on  the  other  ? Mv  learned  friend 
knows,  that  the  opinion  of  the  Court  of  King’s  Bench  is 
with  him,  and  such  is  his  perverted  notion  of  true  dig- 
nity, that  he  seeks  the  sanction  of  a Jury  to  uphold  the 
. Court  in  the  point  of  law,  while  he  shrinks  from  the  opi- 
nion of  the  twelve  Judges,  and  the  House  of  Lords. 
Gentlemen,  there  is  more  of  artifice  than  pride  in  this 
course.  He  has  more  than  misgivings  as  to  the  proba- 
ble consequence  of  a compliance  with  our  candid  and 
fair  offer.  He  dreads  the  opinion  of  the  dernier  resort 
upon  a special  verdict,  and  trembles  for  the  fate  of  his 
prosecution  before  that  high  tribunal,  to  whose  decision 
every  Catholic  in  Ireland — to  whose  judgment  my  Lord 
Fingall  would  bow  the  head  of  obedience.  He  avows 
that  it  is  the  intention  of  the  administration,  both  at  this 
side  of  the  water  and  the  other,  to  put  down  the  Catho- 
lics of  Ireland. 

Mr.  Attorney  General,  I said  no  such  thing.  I 
said  it  was  the  intention  to  put  down  the  national  con- 
vention of  the  Catholics,  which  is,  and  ought  to  be, 
the  endeavour  of  every  honest  man. 

Mr.  Burrowes.  Well,  then,  to  put  down  that 
convention,  which  he  has  called  an  illegal  assembly  ; 
but  which  I deny  to  be  so,  but  which  I assert  to  be  the 
constitutional  organ  of  a deserving  and  suffering  peo- 
ple, commissioned  to  carry  their  complaints  to  the 
Throne,  and  to  Parliament.  He  denies  what  I thus 
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affirm  ; but  be  who  lias  imputed  a shuffling  and  disinge- 
nuous conduct  himself,  skulks  under  the  wings  of  this 
Court,  and  the  expected  compliance  of  this  Jury  from 
that  final  Court,  to  which  we  seek  to  carry  this  great 
question,  sure!)7  not  unworthy  of  the  highest  tribunal. 
I again  call  upon  him — I implore  him — I implore  the 
Court,  which  I address  with  reverence — l implore  the 
Jury — all  to  concur  in  a special  verdict — to  separate 
9 the  fact  from  the  law — to  leave  the  law  to  this  Court  — 
who  cannot  want — who  cannot  wish  the  sanction  of  a 
Jury  upon  a .question,  which  they  are  told  is  fo- 
reign from  their  jurisdiction. — In  order  to  remove  all 
difficulty — In  order  to  silence  ail  pretence  that  we  do  not 
avow  what  we  have  done,  I offer  to  admit  every  fact 
to  which  a particle  of  evidence  has  been  offered — every 
fact  which  the  Attorney  General  has  any  grounds  for 
faying  really  took  place — let  them  all  be  found  by  the 
Jury — let  the  Attorney  General  prepare  the  special 
verdict  himself — he  shall  not  meet  any  uncandid  ob- 
struction— he  shall  receive  every  assistance.  The  Jury 
will  be  relieved  from  difficulty. — The  Court  may  pro- 
nounce the  law  from  themselves,  and  by  themselves — 
the  judgment  will  be  equally  valid — -equally  effectual — 
in  all  respects  the  same — except  that  it  will  be  open  to 
appeal — which  cannot  but  be  gratifying  to  this  Court — 
and  which  ought  not  to  be  obstructed  by  the  Attorney 
General,  if  his  object  be  (wbat  he  avows)  to  vindicate 
the  dignity  of  the  law,  and  not  what  some  suspect,  to 
answer  a transient  and  a party  purpose — and  obtain 
what  may  be  miscalled  a victory  over  the  Catholic  peo- 
ple, and  the  Catholic  pursuit. 

The  Attorney  General,  I find,  will  not  consent  to 
this  fair  proposal. — He  will  demand  from  you.  Gentle- 
men of  the  Jury,  a general  verdict,  deciding  upon  the 
law,  and  precluding  all  appeal. — In  doing  this,  he  forces 
upon  me  a duty  upon  which  I enter  with  reluctance,  but 
which  I shall  discharge  with  firmness.  It  is  not  for  any 
man  who  wears  a bar  gown,  to  shrink  from  the  discharge 
of  any  professional  duty  whatever. — Difficulties  may 
interpose  in  his  way  ; and  even  though  he  may  be  cer- 
tain to  encounter  obloquy  and  misrepresentation  on  one 
side  or  the  other — possibly  on  both — from  the  unfortu- 
nate state  and  temper  of  the  times,  whatever  course  he 
may  steer, — His  duty  is  plain — his  course  is  direct.  Let 
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him  call  into  counsel  his  reason,  and  his  conscience- 
let  these  Counsellors  be  unbribed  and  uninfluenced — let 
him  obey  their  mandates  inflexibly  and  boldly — and  he 
may  rely,  that  the  final  judgment  of  this  world  will  pro- 
bably be  with  him,  but  that  with  infallible  certainty, 
he  will  stand  acquitted  before  that  Tribunal  from  which 
there  cannot  be  any  appeal,  because  in  it  there  cannot 
be  any  error.  I will  follow  such  counsel,  as  I recom- 
mend to  every  man,  standing  in  such  circumstances, 
as  I do ; I obey  the  suggestions  of  those  monitors, 
who  tell  me,  that  it  is  my  duty  to  urge  you,  Gentle- 
men of  the  Jury,  to  find  a special  verdict,  as  you  un-. 
doubtedly  have  aright  to  do,  and  if  you  do  not — to 
proceed  to  argue  in  your  hearing  and  with  a view  to 
convince  you,  as  well  as  the  court,  that  under  a sound 
and  rational  construction  of  the  Convention  Act,  my 
client  is  entitled  to  a geheral  acquittal. 

Lord  Chief  Justice.  So  far  as  the  Court  has  al- 
ready decided  upon  the  same  subject,  I should  hope, 
it  will  not  now  be  controverted. 

Mr.  Burro wes.  Then,  my  Lords,  I do  not  feel 
how  I can  argue  this  case. 

Lord  Chief  Justice.  I find  my  brethren  have  no 
objection  to  hearing  you  on  the  point. 

Mr.  Burro  wes.  To  entitle  me  to  that  privilege, 

I will  refer  your  Lordships  to  a very  familiar  case,  and 
one  more  analogous,  cannot  well  be  supposed. 

Mr.  Justice  Day.  It  is  no  more  than  the  rehearing' 
of  a cause. 

Mr.  Burrowes.  My  Lords,  I have  considered  this 
matter  much  and  deeply.  I would  not  establish  an  in- 
decorous precedent,  to  gratify  any  man,  or  body  of 
men.  I admit  the  maxim  of  law,  “ Ad  questioners 
“ facti  respondent  Juratores — ad  questionem  legis  re- 
‘‘  spondent  judices — but  I assert  that  it  has  its  limits 
and  exceptions,  like  every  other  principle  and  maxim 


18U 


of  law.  I deny  that  juries  are  bound,  on  constitutional 
questions,  to  take  the  law  from  every  judge  who  may 
preside.  I assert,  that  they  are  not  bound  to  act  in  vio- 
lation  of  the  plain  suggestions  of  their  own  understand- 
ings, upon  subjects  not  difficult  or  abstruse,  and  in 
which  tiie  rights  and  liberties  of  a nation  may  be  in- 
volved. We  owe  much  of  our  freedom  totiie  intellect 
and  spirit  of  juries,  who,  upon  such  subjects,  act  for 
themselves  and  for  the  nation,  when  the  judges  who 
presided,  mistook  or  mistated  the  constitutional  law  of 
the  land.  I will  not  dwell  upon  times,  when  a syste- 
matic attack  was  made  upon  every  principle  of  genuine 
and  rational  liberty,  when  judges  were  dependent  and 
time-serving.  I know,  and  I exult  in  the  happy  change 
which  exists  in  that  respect  in  modern  times;  but  I 
will  say,  that  the  time  never  ha*  arrived,  and  never  can 
arrive,  when  the  judges  should  be  considered  as  in 
themselves  a sufficient  protection  of  the  people’s  rights, 
and  that,  to  inculcate  universal  ^nd  passive  obedience 
in  juries  to  the  doctrines  of  the  Court,  would  be  to  de- 
prive the  nation  of  its  best  protection,  upon  great  sub- 
jects, and  upon  great  emergencies. 

I call  your  attention  to  modem  times,  and  to  a sub- 
ject so  closely  analogous  to  the  present,  that  no  nearer 
affinity  can  be  imagined.  The  liberty  of  the  press, 
and  the  right  of  petitioning,  maybe  considered  as  twin 
privileges  of  a free  people.  They  are  equally  neces- 
sary,— they  ought  to  be  equally  sacred.  For  more  than 
20  years,  in  England,  the  whole  Court  of  King’s 
Bench  considered  the  question  of  libel  or  no  libel  to 
be  a question  of  law,  and  did  express  that  opinion  in 
every  case,  and  claimed  exclusive  jurisdiction  upon 
the  subject;  and  yet,  in  every  case,  the  Counsel  for 
the  Defendant  appealed  to  the  Jury  to  decide,  as  if  it 
was  completely  and  peculiarly  within  their  cognizance. 
In  no  instance  was  that  opinion  of  the  Court  sub- 
mitted to,  so  as  to  preclude  the  counsel  from  referring 
to  the  Jury,  the  question  of  libel,  or  no  libel,  and 
rousing  their  constitutional  feelings  upon  a question 
ot  such  importance.  The  contest  was  conducted  with 
candour,  and  decorum,  and  it  was  not  considered  as 
any  aspersion  upon  the  Court ; but  the  advocate  as- 
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serted  his  right,  and  struggled  with  the  opinion  of  the 
court,  until  a declaratory  act  was  passed,  deciding, 
that  the  counsel  was  right,  and  the  court  in  error,  du- 
ring that  whole  period.  It  is  entitled  “ An  act  to  te- 
“ move  doubts  respecting  the  functions  of  Juries,  in 
“ cases  of  libel and  it  recites,  that  doubts  have  arisen, 
whether  upon  the  trial  for  a libel,  it  was  competent  to 
the  Jury  to  give  their  verdict  upon  the  whole  matter, 
in  issue,  and  it  enacts,  that  the  Jury  may  give  a ge- 
neral verdict  of  guilty,  or  not,  upon  the  whole  matter 
put  in  issue,  upon  the  indictment,  or  information  ; and 
shall  not  be  ‘required,  or  directed  by  the  Judge,  to 
find  the  Defendant  guilty,  merely  on  the  proof  of  pub- 
lication ; and  it  is  provided,  that  the  Judge  may  give 
his  opinion,  and  direction,  in  like  manner,  as  in  other 
criminal  cases  ; and  it  is  also  provided,  that  nothing 
shall  extend  to  prevent  the  Jury,  from  finding  a spe- 
cial verdict,  in  their  discretion,  as  in  other  crimi- 
nal cases — recognizing  the  right  of  the  Jury  to  find 
a special  verdict,  in  every  case.  Nothing  can  be 
more  analogous.  In  those  cases,  the  alleged  abuse  of 
the  censorial  power  of  the  people,  was  the  subject  of 
trial.  Here  the  right  of  petitioning  is  said  to  be  abused, 
and  it  is  denied,  that  you  shall  judge  upon  the  sub- 
ject. I do  say,  that  neither  of  these  great  reserved 
rights  of  the  people  can  be  safe,  if  they  are  not  in  the 
custody  of  Juries  ; and  that  you  cannot  afford  them 
protection,  if  you  must  obey  every  Judge  upon  the 
subject. 

Mr.  Justice  Day.  You  need  not  contend  for  your 
right,  where  we  have  been  inviting  you  to  the  argu- 
ment. 

Mr.  Burr  owes.  My  Lord,  I thought  it  right  to 

state  the  clauses  of  this  act,  after  I had  been  interrupt- 
ed.— I beg  to  press  that  essential  part  of  the  act,  which 
authorizes  the  Jury  to  find  a special  verdict,  as  in  other 
criminal  cases;  and  to  press  upon  their  minds  and  con- 
sciences, that  if  they  do  not  generally  acquit ; as  the 
former  Jury  did,  they  should  not  be  prevailed  upon  by 
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a general  verdict  to  close  the  avenues  to  further  enquiry 
against  their  fellow  subjects,  and  upon  so  interesting  a 
subject. 

I shall  proceed  to  argue  the  law  of  the  case — If  I 
make  an  impression,  I am  confident,  it  will  be  yielded 
to — whether  I do  or  do  not,  I hope  that  your  Lordships 
will  concur  with  me,  in  recommending  a special  ver- 
dict. 

I will  not  go  over  the  whole  of  the  ground,  which  I 
travelled  upon  a former  occasion,  but  I will  suggest  a 
few*  observations,  which  appear  to  me  to  be  not  only 
forcible,  but  conclusive.  The  indictment  contains  al- 
legations, which  I need  not  now  state,  in  detail,  to 
your  Lordships.  The  Attorney  General  has  fairly 
stated  them.  And,  Gentlemen  of  the  Jury,  if  you  re- 
member them,  it  is  sufficient  forme; — and,  in  truth, 
the  gist  of  the  crime  can  be  stated  in  one  proposition. 
The  criminality  of  the  Traverser  is  to  be  collected  from 
the  general  nature,  and  character  of  that  assemble  de- 
scribed bv  the  resolutions  laid  in  the  indictment.  You 
are  tailed  upon  to  pronounce , that  the  meditated  Commit - 
ice  zcas  a body  formed  to  be  representatives  of  the 
Homan  Catholics  of  Ireland,  under pretence  of  petiti~ 
oning.  The  Attorney  General  states  this  Commit- 
tee to  be,  a monstrous  innovation,  tending  to  the  usurp- 
ation of  tire  legitimate  functions  of  the  government  of 
the  country.  But  I say,  it  is  not  a representative  as- 
sembly, accordmgto  the  true  import  of  that  word,  and 
the  meaning  of  this  act,  upon  any  evidence  given  before 
you.  A representative  assembly  must  be  that,  to  which 
is  imparted  the  reserved  rights  of  the  people,  or  any 
portion  of  the  people.  It  must  be  an  assembly  appoint- 
ed for  general  purposes,  with  the  power  of  exercising 
that  authority  at  their  own  discretion,  or  usurping  such 
power.  But,  at  all  events,  in  order  to.  constitute  the 
Representative  character,  )t  is  necessary  that  power  or 
authority  shall  be  imparted  from  the  body  electing,  to 
the  bodv  elected,  to  be  exercised  in  their  own  name,  and 
according  to  their  own  discretion — or  that  such  power 
shall  be  usurped. — Such  is  the  import  and  meaning  of 
the  word  upon  every  occasion,  where  it  is  to  be  found  in 
dny  of  our  legal  or  constitutional  writers,  and  no  attempt 
has  been  made,  to  show,  that  it  ever  was  used,  in  t;he 
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sense  now  contended  for,  by  the  Crown  Lawyers.— 
Nothing  is  more  intelligible  than  the  distinction  between 
a representative,  and  an  attorney,  or  delegate  appoint- 
ed to  act  as  an  instrument,  in  performing  some  defined 
service  or  dutv.  The  Crown  Lawyers  well  understand, 
and  do  not  deny  tlvs  distinction,  but  contend,  contrary 
to  reason,  and  the  cautious  wording  of  the  law,  that  it 
extends  to  every  delegation,  however  restricted,  where 
tlie  object  is  to  petition — as  if  the  law  was  enacted  solely 
extinguishing  that  Right,  which  it'  declares  shall  in  no 
way  be  impeded. 

Gentlemen  of  the  Jury,  my  argument  has  been  much 
misrepresented,  but  no  attempt  has  as  yet  been  made  to 
answer  it  — I have  been  represented  as  denying,  that 
there  could  be  any  such  tiling  as  an  assembly  which 
would  be  illegal,  in  its  very  constitution.  I never  did 
deny  it. — I said,  that  any  assembly  appointed  for  gene- 
ral purposes,  or  assuming  to  represent  the  people,  for 
general  purposes,  would  be  illegal  ; and  I not  only  con- 
ceded so  much,  but  referred  to  a particular  assembly  of 
that  description,  whose  avowed  objects  made  it  pal- 
pably illegal ; and  against  whom  the  act  was  directed. 
They  exercised  general  rights,  and  in  the  character  of 
representatives  of  the  people,  they  pronounced  upon 
every  political  topic,  which  could  occur: — circumscrib- 
ed by  no  boundary, — but  assuming  every  power  inhe- 
rent in  the  people. — That  was  the  nature  of  the  Dun- 
gannon assembly  which  met  on  the  J5th  of  February, 
1793.  Gentlemen,  you  are  to  collect  how  they  were 
appointed,  or  what  powers  they  usurped,  from  their  ve- 
ry acts. — For  not  only  were  they  illegal  by  their  very 
constitution  ; — but  by  assuming  those  functions,  and  ex- 
tent of  popular  rights,  which  it  would  have  been  ille- 
gal to  confer  upon  them,  and  which  they  exercised 
in  their  own  name,  as  the  representatives  of  the 
people.  Gentlemen,  that  assembly  resolved,  “ That 
“ it  is  the  constitutional  right  of  the  people,  and  essentia! 
“ to  the  very  being  of  their  liberty,  to  be  fully,  and  fair- 
“ ly  represented  in  their  own  house  of  Parliament;- — 
<c  that  the  present  state  of  the  representation  in  the 
“ house  of  Commons,  is  partial,  and  inadequate,  sub- 
“ versive  of  the  rights  of  the  people,  and  an  intolerable 
“ grievance.” — u That  it  appears  to  us,  that  several 
if  Lords  spiritual  and  temporal,  as  well  as  commoners. 
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:c  direct  the  return  of  more  than  two  hundred  members 
of  the  Irish  house  of  Commons,  being  two  thirds  of  the 
“ representation  of  the  people. — That  it  is  the  opinion 
“ of  this  meeting,  that  ail  Boroughs  should  be  disfran- 
“ chised,  and  representation  established  on  fair,  and  ra- 
Ci  tional  principles,  by  extending  the  elective  franchise 
“ equally  to  persons  of  every  religious  persuasion,  by 
Ci  elections  frequently  repeated,  and  by  a distribution  of 
“ representatives  proportioned  to  the  population  and 
“ wealth  of  the  country. — That  deeming  a complete  Par- 
“ liamentary  reform  essential  to  the  peace , liberty  and 
“ happiness  of  the  people  ; we  do  most  solemnly  pledge 
“ ourselves  to  each  other,  and  to  our  country,  that  we 
“ will  never  abandon  the  pursuit  of  this  importantobject, 
Ci  but  zealously  and  steadily  persevere,  until  a full  anti 
<£  fair  representation  of  the  people  shall  be  unequivocal- 
“ ly  obtained — That  a power  be  vested  in  a Committee, 
“ consisting  of  thirty  persons,  for  the  purpose  of  re- 
“ convoking  this  assembly,  (as  occasion  may  arise)  un- 
cc  til  the  constituent  body  is  pleased  to  return  another 
c<  representation  of  the  province;  and  that  on  a recom- 
tc  mendation  by  letter  to  William  Sharman,.Esq.,  at 
Ci  Moira,  signed  by  seven  of  the  Committee,  he  shall 
“ by  circular  letter  to  the  rest,  procure  the  sense  of 
<c  the  majority,  and  if  the  measure  of  a provincial 
<c  meeting  be  by  them  approved  of,  he  shall  forthwith 
<l  issue  a summons,  in  the  name  of  the  Committee,  for 
€t  that  purpose — (here  follow  the  names  of  the  Com- 
“ mittee) — That  the  above-named  Committee,  be  au- 
<c  thorized  to  communicate  with  the  other  provinces  of 
tC  this  Kingdom,  at  this  important  crisis,  and  to  con- 
<£  suit  proper  means  of  calling  a National  Convention , 
«£  at  a future  day,  should  circumstances  render  such  a 
<<  meeting  unavoidably  necessary. — Resolved,  that  we 
behold  with  indignation,  an  intention  of  embodying 
a Militia  in  this  kingdom,  a measure  which  only  has 
iC  ministerial  influence  for  its  object,  which  we  deem 
“ burdensome  and  totally  unnecessary. — Resolved  una- 
<e  nimously,  that  it  is  with  infinite  concern  we  behold  this 
%6  kingdom  likely  to  be  involved  in  the  horrors  and  ex- 
“ pences  of  a foreign  war ; a war,  by  which,  as  a nation 
“ we  can  gain  nothing,  but,  on  the  contrary,  must  ex- 
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“ pose  our  commerce  to  depredation,  and  our  country, 
u to  unprovoked  hostility.” 

Such  was  the  assembly,  and  such  the  resolutions, 
which  produced  the  Convention  Act.  The  Attorney 
General  of  that  day,  your  Lordship’s  noble  predecessor, 
who  was  amongst  the  principal  framers  of  that  Act,  and 
who  proposed  it  in  the  House  of  Commons,  declared, 
at  the  time,  that  the  Dungannon  Convention,  and  such 
general  representative  bodies,  were  the  objects  of  that 
law,  and  he  disclaimed  its  application  to  delegates  for 
defined  purposes, — and  anxiously  guarded  against  the 
imputation  of  conveying  or  implying,  by  the  Act,  any 
censure  upon  the  Catholic  Committee,  who  were  then 
inexistence. — We  all  remember  that  revered  character. 
— We  know  that  he  loved  the  laws  and  constitution, 
better  than  life  itself. — The  glories  that  surrounded 
his  last  moments,  and  which  rendered  his  death  as  en- 
viable, as  it  was  disgraceful  to  the  monsters  who  caused 
it,  cannot  soon  pass  away — his  memory  will  live  en- 
tombed in  the  heart  of  every  Irish  lawyer,  as  long  as 
the  profession  shall  retain  any  dignity,  or  the  laws, 
upon  which  he  shed  such  lustre,  shall  be  held  in  any 
estimation. 

If  it  shall  be  said,  that  his  opinion  was  delivered  as  a 
debator,  and  cannot  be  received  as  interpretative  of 
the  law,  can  the  same  objection  be  made  to  the  Act 
of  Parliament  passed  in  the  same  session,  almost  on  the 
very  day,  upon  the  admitted  solicitation  of  a Homan 
Catholic  committee,  constituted  like  the  present, — and 
which  recites  their  peaceable  and  loyal  demeanor,  as 
the  very  ground  and  titleof  their  relief?  If  the  history 
of  the  times,  disclosed  in  the  most  solemn  and  authori- 
tative way,  can  be  received  as  explanatory  of  any  law, 
this  statute  interpretation  of  the  meaning  of  the  Act 
ought  to  close  the  question  for  ever,  and  consign  the 
newfangled  and  unconstitutional  construction,  now  for 
the  first  time  attempted,  to  eternal  condemnation. 

But  the  statute  itself,  by  the  exception  which  it  in- 
troduces, explains,  beyond  any  rational  doubt,  what 
kind  of  assembly  it  had  in  contemplation.  After  dt~ 
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fining  the  assembly  upon  whiqh  it  intends  to  act,  by 

the  well  understood  term  represent , it  saves  out  of  its 

enactment,  tlie  Knights,  Citizens,  and  Burgesses, 

“ elected  to  serve  in  Parliament,”  and  excepts  “ the 

“ houses  of  Convocation  duly  summoned  by  the  king’s 

“ writ.”  If  the  statute  was  intended  to  suppress  simple 

delegation  for  the  sole  purpose  of  petitioning — if  it 

did  not  use  the  term  n? present  in  the  sense,  which  I 

have  ascribed  to  it — in  it^  known,  ie^al,  and  constitu- 
• ^ . .. 
tional  meaning — if  it  did  not  apply  its  provisions  to 

assemblies  similar  to  parliament,  representing  the  peo- 
ple in  a similar  way,  and  in  some  degree  encroaching 
upon  their  high  prerogatives,  wi-v  should  it  be  found 
necessary  to  except  the  House  of  Commons — the  legi- 
timate representatives  of  the  people.  It  has  been 
stated,  that  the  exception  w as,  and  must  be  considered 
as  unmeaning  ; that  the  House  of  Commons  cculd  not 
be  bound  by  any  such  enactment,  be  it  ever  so  plainly 
included  within  its  provisions.  This  is  not  constitu- 
tional doctrine.  The  legislature  possesses  a para- 
mount authority. — It  would  be  high  treason  to  deny  it. 
— The}’  can  even  alter  the  succession  to  the  crown — 
God  forbid,  they  should  exercise  such  a power, — bu*. 
there  is  nothing  to  prevent  it,  if  they  thought  fit;  and, 
therefore,  when  they  were  enacting  a law,  to  prohibit 
representative  assemblies,  it  was  thought  necessary  to 
except  even  the  House  of  Commons.  The  exception 
therefore,  plainly  indicates  the  character  and  quality  of 
that  body  upon  which  the  exception  acts.  What  re- 
mains, within  the  sphere  and  operation  of  the  law,  must 
be  of  the  same  character,  as  that  which  is  excepted 
from  it.  Thus  the  term  represent , so  studiously  se- 
lected to  characterize  the  prohibited  assembly,  and 
the  nature  of  that  assembly  which  is  reserved,  by  the 
exception,  from  the  operation  of  law,  conspire  to  esta- 
blish the  meaning  of  the  legislature,  and  to  put  down 
the  construction  now  contended  for. 

It  has  been  said,  that  according  to  my  construction 
no  assembly  could  be  illegal  under  the  act,  unless  it 
should  usurp  legislative  functions.  This  gross  mis- 
conception is  founded  upon  auotion,  that  the  House  ot 
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Commons  have  no  functions  that  are  not  legislative. 
—Is  it  forgotten  that  they  are  the  Grand  Inquest  of  the 
nation  ? that  they  exercise  a constitutional  cont.roul 
Over  the  prerogatives  of  the  Crown?  In  these  re- 
peats, as  well  as  in  their  legislative  character,  they 
represent  the  people. — As  representatives  of  the  peo- 
ple, they  pronounce  upon  the  expediency  of  peace  or 
war,  upon  the  conduct  and  capacity  of  ministers,  upon 
abuses  affecting  the  common  weal  ; — they  impeach, — 
the}’  prosecute, — they  address  the  throne, — they  do 
all  these  acts  and  every  function  they  perform,  as  re- 
presentatives of  the  people. — They  have  not  a single 
quality,  that  is  not  derivative.  Their  legislative  func- 
tions are  conferred  without  any  reserve..  If  the  people 
were  to  attempt  to  legislate,  tae  constitution  would  be 
at  once  dissolved.  But  it  is  not  the  same  w ith  all  the 
functions  of  parliament.  The  people  have  a right  to 
exercise  some  of  those  communicated  functions,  in 
common  with  their  representatives, — and  these  I call 
the  reserved  rights  of  the  people — the  right  of  peti- 
tioning, and  a censorial  right , are  the  most  valuable  of 
these  rights.  No  country  can  be  free,  when  these 
rights  cannot  be  exercised  without  impediment  or  re- 
straint. The  people  have  a right,  in  common  with 
their  representatives,  to  pronounce  an  opinion  upon 
public  men  and  public  measures,— upon  peace  and 
war, — upon  public  institutions, — upon  every  thing  by 
which  they  may  be  affected.  They  may  petition  the 
parliament,  or  the  king,  upon  any  and  all  of  these  sub- 
jects;— they  may  do  all  these  acts  in  common  with 
their  representatives.  But  they  cannot  appoint  any 
other  representatives  for  legislative  purposes,  or  for 
those  purposes,  save  the  body  appointed  by  the  consti- 
tution. Any  body  of  men  elected,  or  assuming  to  ex- 
ercise these  reserved  rights,  encroaches  upon  t lie  pri- 
vileges of  parliament  and  violates  the  constitution. 
— They  do  an  act  similar  to  encroaching  t he  royal  pre- 
rogative.— They  are  guilty  of  ail  high  misdemeanor  at 
common  law. This  explanation  was  fully  in  con- 

templation of  the  legislature  when  the  law  was  formed  ; 
therefore  it  was  to  prevent  the  monstrous  misinterpre- 
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tation  now  contended  for,  that  the  act  is,  in  its  language 
and  name,  as  far  as  relates  to  the  assembly  in  question, 
purely  declaratory.  Such  it  appears  to  be  from  its 
title, — such  from  the  language  of  its  enactment. — It 
creates  no  new  offence ; it  only  enforces  the  law.  The 
Counsel  for  the  Crown  may  affect  to  misunderstand, 
or  to  treat  with  contempt  this  distinction,  and  this  rea- 
soning,— they  may  affect  to  misunderstand  it,  but  most 
certainly,  they  never  have  answered  or  attempted  to 
answer  it  ; — they  assert  without  any  reason,  from  the 
language  of  the  law — from  the  object  of  the  law — or 
the  consequences  of  the  different  construction,  that 
all  deputation  is  illegal, — they  never  have  drawn  any 
limit,  nor  will  they  admit  delegation  in  any  degree. 
According  to  their  construction,  a committee  of  five 
merchants,  appointed  to  investigate  subjects  of  trade, 
and  to  prepare  a petition  thereon  would  be  an  il- 
legal assembly,  liable  to  be  dispersed  by  any  peace 
officer.  According  to  their  construction,  such  an  as- 
sembly would  be  illegal  at  common  law. — It  would  be 
illegal  in  England,  where  this  act  is  not  in  force. 

But,  having  contended,  that  all  delegation  for  peti- 
tioning is  illegal,  they  declaim  against  assemblies 
usurping  the  functions  of  parliament,  and  assuming  the 
whole  rights  and  powers  of  the  people.  Read  their 
speeches  already  in  print, — recall  to  your  mind  what 
the  Attorney  General  has  now  uttered, — every  sen- 
tence, every  word  will  show,  that  the  assembly  des- 
cribed as  portentous  and  illegal,  is  a general  represen- 
tative assembly,  whether  by  election  or  usurpation, 
such  as  I have  admitted,  at  all  times,  to  have  been  ille- 
gal, and  against  which  the  Act  provides. 

The  Solicitor  General,  in  his  former  splendid  and 
delusive  speech,  warned  you  against  the  danger  of 
delegation,  by  calling  your  attention  to  the  National 
Convention  of  France,  and  the  honors  of  the  French 
revolution.  Consult  your  reason,  and  see  whether  he 
can  fairly  call  in  aid  that  interesting  event — whether  it 
is  not  a mere  a:  peal  to  your  feelings  and  your  preju- 
dices ? In  answer  to  him,  I assert,  that  the  National 
Convention  of  France  in  no  way  resembled  the  Roman 
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Catholic  Committee  ; it  originated  in  known  established 
orders  of  the  State; — it  did  not  purport,  or  affect  to 
spring  out  of  popular  election — it  openly,  and  from 
the  beginning,  assumed  and  exercised  sovereign  power. 
But  what  renders  the  comparison,  not  merely  irrele- 
vant, but  completely  subversive  of  what  he  would  in- 
culcate, is,  that  in  fact  the  mischief  of  that  assembly  did 
not  arise  from  its  power  but  its  impotence — not  from  its 
sovereignty,  but  its  subserviency — not  from  possessing 
and  exercising  the  rights  of  the  people,  but  from  being 
under  the  influence  of  societies  abroad,  and  accessible 
to  all  the  variable  violence  of  popular  feeling  and  po- 
pular phrenzy.  In  the  same  spirit  is  the  argument 
urged,  which  calls  your  attention  to  the  checks  and 
regulations  imposed  by  the  wisdom  of  the  constitution 
on  the  meetings  and  deliberations  of  Parliament — the 
writ  of  election — the  power  of  dissolution  in  the  Crown 
— the  slow  and  guarded  forms  of  proceedings  —the 
Serjeant  at  Arms  to  preserve  order — the  very  mace. — 
No  doubt,  if  this  were  a legislative  assembly,  such  or 
similar  checks  and  regulations  might  be  necessary  ;*■*— 
but  would  not  this  be  reckoned  the  extremity  of  folly 
or  fatuity,  if  urged  by  common  advocates  ? — Does  it 
not  beg  the  entire  question  ? — Does  it  not  presume  the 
body  to  be  assembled  for  legislative  purposes,  or  at 

least,  as  general  representatives  of  the  people  ? If 

there  be  any  evidence  of  this,  we  submit  at  once.  But 
do  not  let  a character  be  ascribed  to  us,  which  we  dis- 
claim, and  punish  us  for  want  of  those  checks,  which  . 
are  not  necessary  to  the  character  which  we  avow,  and 
which  we  really  bear.  Is  it  possible  to  express,  how 
ridiculous  it  would  be  to  establish  a doctrine,  that  no 
voluntary  or  occasional  association,  for  purposes  legal 
and  laudable,  should  be  tolerated,  unless  convened  by 
the  King’s  writ,  dissoluble  at  his  pleasure,  and  clogged 
and  encumbered  with  all  the  forms  and  ceremonies  of  a 
regular  Parliament  ? — This,  though  urged  with  so  much 
pomp  and  gravity,  is  too  frivolous  tor  further  obser- 
vation. 

Having  said  so  tnuch  on  the  construction  of  the  word 
represent,  1 call  your  attention  to  the  evidence.  I dwell 
not  upon  the  admitted  discredit  of  the  witnesses,  by  a 
former  jury — I dwell  not  upon  their  studied  anxiety  to 
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cure  defects  in  their  former  evidence,  and  to  persuade 
you  that  the  word  represent  was  used  in  the  resolutions 
in  Liffey-street — at  the  very  moment  when  the  body 
assembled  were  upon  their  guard  not  to  give  any  ad- 
vantage, by  inadvertent  language.  The  Attorney 
General  has  agreed  to  the  criterion  of  guilt  to  which  I 
refer  you — I agree  with  him,  that  the  guilt  or  innocence 
of  the  Traverser  must  depend  upon  the  character  of  the 
assembly,  to  which  the  deputies  were  sent,  it  is  no 
matter  by*  what  resolutions,  or  in  what  language 
couched.  I admit,  with  him,  that  the  character  of 
that  assembly  must  depend  upon  the  resolutions  sworn 
to  by  Huddleston.  I enter  not  into  his  conduct,  his 
character,  or  his  motives,  or  a discussion  of  the  ques- 
tion— whether  a base  and  infamous  witness  ought,  in 
any  imaginable  case,  be  received,  to  cast  the  onus  of 
disproof  upon  any  accused  person.  I shall  suppose  all 
he  has  stated  to  be,  as  true  as  gospel  ; but  1 contend, 
upon  the  principles  which  I have  urged,  that  the  reso- 
lutions sworn  to  by  him,  attach  no  criminality  upon 
the  Committee  about  to  be  formed.  What  are  these 
resolutions  r — The  first  resolution  was,  44  That  being 
“ impressed  with  the  unalterable  conviction  of  the 
“ undoubted  right  of  every  man  to  worship  his  Creator 
44  according  to  the  dictates  of  his  own  conscience,  we 
44  deem  it  our  duty,  thus  publicly  and  solemnly  to 
44  declare  our  decision,  that  no  Government  can  inflict 
44  any  pain,  penalty,  or  privation,  for  obeying  that 
44  form  of  Christian  faith,  which  in  his  conscience  he 
44  believes  to  be  right.” 

Gentlemen,  1 need  not  comment  upon  this  first  re- 
solution ; it  is  perfectly  innocent.  The  second  reso- 
lution was,  44  Resolved,  That  we  again  petition  the 
44  Legislature,  for  a repeal  of  the  laws,  affecting  the 
44  Catholics  of  Ireland Thirdly,  44  That  in  exer- 
44  cising  oqr  undoubted  right  to  petition,  we  w ill  ad- 
44  here  to  the  ancient  forms  of  the  constitution,  and  the 
44  restrictions  imposed  by  modern  >tatutes.” — Manifestly 
declaring,  in  that  proposition,  that  they  would  exercise 
the  right  of  petition,  in  conformity  to,  and  obedience 
of,  the  statute  law,  and  the  Convention  Act,  among  the 
rest:  they  were  advised  by  numerous  and  able  lawyers, 
that  the  appointment  of  Delegates,  bond  fide,  to  pre- 
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pare  a petition  to  Parliament,  was  not  within  the  act  ; 
and  being  about  to  make  such  an  election,  they  prou 
nounced  a declaration,  that  they  will  conform  to  the 
law  ; and  then  they  resolve,  “ that  the  Committee,  to 
“ be  appointed  to  prepare  the  petition,*’ — (and  here  is 
what  is  relied  upon,  as  constituting  the  guilt  in  this 
case) — “ do  consist  of  the  Catholic  Peers,  their  eldest 
iC  sons,  the  Catholic  Baronets  and  Prelates,  and  ten 
cc  persons  chosen  from  each  county,  and  five  from 
“ each  parish  in  Dublin.”  It  is  contended,  on  the 
part  of  the  prosecution,  that  this  deputation,  although 
for  the  limited  and  defined  purpose  of  petitioning,  and 
bond  fide  for  that  purpose,  is  illegal,  without  a question 
to  be  left  to  a jury,  as  to  the  motive, intention,  or  the  use 
or  necessity  of  such  a Committee  to  the  end  proposed. 
I trust,  Gentlemen,  that  you  will  not  adopt  any  such 

exposition  of  this  act. The.  Attorney  Genrrai. 

relies  much  upon  their  number,  and  the  various  orders 
of  society  from  which  they  are  taken.  I contend  for 
it,  that  the  statute  makes  uo  distinction  with  respect  to 
the  offence,  flowing  out  of  the  numbers  composing  the 
assembly.  It  is  the  character  of  the  assembly,  from 
whence  alone  the  criminality  is  to  be  inferred.  I ad- 
mit, that  the  numbers  may  be  urged  as  a circumstance 
to  shew  that  the  pretence  of  petitioning  was  false  ; but 
in  that  view,  it  must  always  be  a part  of  the  considera- 
tion of  a jury,  and  never  can  conclude  the  question  in 
point  of  law. 

There  are  some  objects  of  petition,  very  simple  in 
their  nature  ; there  are  others  very  complicated.  If 
the  object  was  to  petition  to  remove  a bigoted  or  infa- 
tuated Minister,  a man  not  competent,  in  the  opinion 
of  the  people,  to  guide  the  vessel  of  the  State,  it  would 
be  a simple  and  easy  task  to  prepare  such  a petition  ; 
but  there  are  other  objects  more  complicated ; and 
never  was  there  a subject  so  complex,  as  that  which 
was  in  the  contemplation  of  the  Roman  Catholic  Com- 
mittee.  Gentlemen,  you  know  that  the  penal  code 

was  a grievous  accumulation  of  many  years — tiiat  it 
consisted  of  ev'ery  enactment  which  prejudice,  furv, 
and  folly  could  suggest  to  any  bigot,  whose  passions 
erected  him  into  a legislator.  1 admit,  that  a great 
portion  of  that  code  has  been  repealed much,  how- 


192 

ever,  still  remains.  Many,  various,  and  galling  are  the 
restrictions  and  incapacities  which  still  afflict  and  de- 
grade the  Catholic  body  ; they  affect  every  class  and 
order  of  the  Catholic  community  ; and  there  never  can 
be  imagined  a case,  where  it  would  be  more  reasonable, 
that  many  should  be  occupied  in  investigating  the  sub- 
ject, and  removing  difficulties,  which  ignorance  and 
prejudice  throw  in  the  way  of  relief.  The  introduc- 
tion of  Peers,  and  Baronets,  and  Bishops  into  their 
Commitee,  has  excited  much  pretended  alarm,  and 
caused  much  animadversion.  Can  the  Irish  Govern- 
ment be  ignorant,  that  it  has  been  the  wish  of  every 
preceding  Government  to  treat  with  the  Peers  and  the 
Bishops  ? — It  was  always  considered  as  a mark  of  respect 
to  the  Castle,  to  have  these  exalted  personages  blended 
with  the  Committee  with  whom  the  Government  were 
to  treat.  One  would  imagine,  it  would  be  decisive 
upon  this*  point,  to  state,  that  a Catholic  Committee, 
similar  to  the  one  which  has  been  in  contemplation, 
and  actually  constituted  upon  the  same  principles,  did 
exist  in  the  year  1793  ; — that  they  treated  with  the  Go- 
vernment here  ; — that  they  treated  with  the  Ministers 
of  England  and  that  individuals  of  them  were  intro- 
duced to  the  King  himself. 

Gentlemen,  it  would  be  a bitter  reflection  upon 
your  character,  as  Irishmen,  to  presume  you  to  be  hos- 
tile to  the  principle  or  pursuit  of  these  Committees. — 
Persuaded  I am,  that  whatever  your  religion  may  be, 
or  your  zeal  for  that  religion — whatever  your  natural, 
manly  and  constitutional  hatred  of  slavish  principles — 
whatever  your  predilection  for  your  own  creed  may  be, 
there  is  not  a man  of  you,  who  does  not  rejoice  at  the 
blessings,  which  have  flowed  from  the  breaking  down 
of  the  penal  code.  Some  of  you  are  old  enough  to  re- 
member this  country  in  a state  of  the  lowest  degrada- 
tion. Half  a century  back,  it  was  so  squalid  and  con- 
temptible, that  any  stranger  whom  chance  or  curiosity 
brought  to  our  shores,  entered  into  it  with  terror,  and 
Jeft  it  with  disgust.  No  historian,  or  tour-writer,  named 
Ireland,  but  in  terms  of  reproach.  The  code  which 
caused  this  lamentable  condition,  has  been  broken  in 
upon  by  Protestant  liberality — going  hand  in  hand  with 
Catholic  zeal.  It  was  a code  calculated  to  degrade  the 
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Catholics— not  merely  to  the  state  of  the  beasts  of  the 
field — but  beneath  them — to  deprive  them,  not  only  of 
every  natural  and  civil  right,  but  of  every  thing  that 
could  embellish  or  improve  the  nature  of  man  Every 
inlet  ot  knowledge  was  closed  against  them — No  Roman 
Catholic  would  be  taught,  even  the  rudiments  of  learn- 
ing, but  upon  the  terms  of  abdicating  his  principles, 
and  surrendering  his  conscience,  bv  renouncing  his 
faith.  Harsh  measures  were  adopted  to  keep  their 
minds  as  grovelling,  as  their  personal  condition  was 
abject.  Not  a ray  of  light  c uld  approach  them,  except 
such  pilfered  literature,  as  persecuted  pedagogues 
could  convey,  or  such  barbarous  philosophy  as  could 
be  supplied  from  foreign  Universities,  under  the  severest 
prohibitions  ; — as  it  ignorance  were  an  antidote  to  su- 
perstition— as  if  the  light  of  science  would  extinguish 
the  light  of  the  Gospel 

Gentlemen,  This  code  has  been  broken  in  upon,  and 
is  in  a rapid  progress  to  a final  extermination. — Sorry 
would  I be,  that  its  course  to  destruction  should  be  in- 
terrupted — If  vve  look  back  to  the  period,  when  the 
restrictions  were  removed,  we  will  find  that  ill-founded 
apprehensions  were  entertained  from  the  change  — 
Some  foolishly  imagined  that  the  constitution  could  not 
bear  the  shock  — Rut  what  was  the  consequence  ? — Po- 
pulation has  been  doubled  within  30  years — property 
has  increased  moire  than  tenfold — Both  are  in  a course 
of  almost  geometrical  progression — Their  progress  can- 
not be  checked — except  bv  measures  too  horr  ble  to 
contemplate.  Cold  must  be  the  heart,  and  shallow  the 
head,  which  would  not  rather  enlist  them  in  the  service 
of  the  state — at  a moment  when  no  band  can  be  spared, 
and  no  heart  should  be  alienated.  It  is  preferable  to 
do  an  act  of  substantial  justice  promptly,  than  postpone 
it  to  a period,  when  its  value  must' be  diminished.  The 
security  of  the  Constitution  cannot  be  impaired- — the 
protection  of  the  empire  will  be  secured’. 

Excuse  this  digression  • -The  early  and  ardent  con- 
viction of  my  mind,  that  the  fate  of  the  Empire  and 
the  Constitution  is  vitally  blended  with  this  subject, 
forces  me  almost  involuntarily  to  discuss  it,  when  per- 
haps the  discussion  may  not  be  in  strictness  relevant. — 

I return  to  the  argument  upon  the  Convention  Act. — 
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Gentlemen  of  the  Jury,  It  is  stated  by  the  indict- 
ment, upon  which  you  are  called  upon,  generally,  to 
pronounce,  that  every  proposition  in  it  is  true — that  a 
representative  assembly  was  to  be  convened,  under 
pretence  of  preparing  a petition  to  Parliament— The 
indictment  would  be  bad,  and  we  would  demur  to  it, 
and  thereby  confess  all  the  other  allegations,  if  the 
word  pretence  had  been  omitted,  or  the  word  purpose 
substituted. — This  we  signified  upon  the  former  trial — 
Yet  though  the  Crown  Lawyers  have  amended  the  in- 
dictment since,  they  have  not  dared  to  make  this 
amendment. — Yet  they  contend  that  pretence  in  the  act 
and  in  the  indictment  means  purpose , whether  true  or 
false,  and  they  require  you  to  find  a general  verdict, 
which  would  imply  that  petitioning  was  a pretence,  al- 
though in  your  consciences  you  should  believe,  that  it 
was  the  bona  fide  purpose  and  the  only  purpose  for 
which  a Committee  was  formed. — They  will  not  even 
consent  that  you  should  find  a special  verdict,  lest  you 
should  find  the  purpose  not  to  be  false,  although  they 
pretend  that  it  is  indifferent  whether  it  be  true  or  false. 
— This  is  the  conduct  of  those  who  so  liberally  fling 
around  them  the  imputation  of  shuffling  and  want  of 
candour. 

Gentlemen,  This  is  an  Act  promulgated  to  the  pub- 
lic in  the  English  language. — The  public  are  bound  to 
construe  and  to  obey  it — at  the  peril  of  heavy  punish- 
ment. I always  understood,  that  words  in  common 
use,  are  to  be  construed,  in  penal  statutes,  according  to 
common  acceptation. — If  it  were  otherwise,  laws  would 
uot  be  rules  for  conduct,  but  snares  for  punishment. — 
i would  ask  any  man  accustomed  to  read  the  English 
language,  whether  in  ninety-nine  places  out  of  one  hun- 
dred where  the  word  pretence  occurs,  it  does  not  imply 
falsehood  or  concealment — a suppressio  veri  or  sugges - 
tio  falsi.  If  a person  were  to  say,  “ it  is  a pretence,  a 
mere  pretence, would  any  man  hesitate  to  understand 
him  to  mean  a falsehood,  not  a real  and  true  purpose? 
I*  a Roman  Catholic  were  told,  “ he  was  pretending  to 
petition,’’  or  “ that  he  used  petitioning  for  a pretence,” 
would  any  man  doubt  that  falsehood  would  be  thereby 
imputed  to  him? — If  he  answered,  “ that  he  was  not 
prutending,”  or  “ that  it  was  not  a pretence,”  would 


lie  not  be  considered  as  disclaiming  any  concealed  pur- 
pose ? — If  he  swore  to  such  reply,  in  any  case  attached 
in  Court,  would  he  not  be  convicted  of  perjury,  if  it 
could  be  proved  that  he  had  another  object  in  view  than 
that  avowed  ? Pretence  sometimes,  and  but  rarely, 
signifies  claim  of  property,  or  right,  and  when  used  in 
that  rare  sense,  it  imports  a claim  real  or  false,  as  claim 
always  does. — But  I do  say,  in  its  general  vernacular 
meaning,  when  it  is  not  used  to  denote  claim,  it  uni- 
formly imports  either  a suggestio  falsi , or  suppressio  veri. 
This  is  not  denied  by  the  Attorney  or  Solicitor  General. 
It  is  admitted,  that  the  word  pretence , in  the  statute, 
must  convey  the  meaning  I have  given  it,  to  every 
mind  but  that  of  a Lawyer  or  a Judge.  But  it  is  con- 
tended, that  the  word  pretence  has  a technical  meaning, 
to  be  found  in  the  repositories  of  legal  learning,  quite 
different  from  its  ordinary  and  obvious  meaning. — 
What  is  the  amount  of  all  this  ? The  subject  is  bound 
to  know  the  law,  and  obey  the  law.— -Ignorance  will 
not  excuse  him — misconstruction  will  not  excuse  him— - 
heavy  penalties  await  his  disobedience.  Yet  the  law  is 
so  written,  that  the  whole  community  must  understand 
it  in  one  sense,  and  the  Judges  must  administer  and 
apply  it  in  another  ; and  that  a Jury  must  condemn  a 
man,  and  consign  him  to  heavy  punishment,  for  giving 
the  law  the  very  same  construction,  which  every  Juror 
would  himself  give  it.  Sorry  should  I be,  that  any  fo- 
reign Lawyer  amongst  those  whose  systems  of  jurispru- 
dence and  administration  of  justice  we  hold  in  such  con- 
tempt, should  be  present  to  witness  such  doctiine,  ai  d 
such  conduct.  What  would  he  think  of  our  boasted 
Trial  by  Jury?  What  would  he  conceive  to  be  our 
notion  of  the  promulgation  of  our  laws  ? Is  not  this  an 
improvement  upon  the  sanguinary  expedient  of  the  ex- 
ecrable Tyrant,  who  used  to  write  his  laws  in  such 
small  characters,  and  post  them  up  in  such  high  places, 
that  his  subjects  could  not  know  them,  and  therefore 
might  afford  a cruel  nature  constant  means  of  gratifica- 
tion— constant  opportunities  of  punishment?  Is  not 
no  promulgation  preferable  to  a promulgation  calcu- 
lated to  mislead  ? Would  it  not  be  better  to  seal  up 
the  Statute-Book,  or  publish  our  laws  in  a dead,  or  an 
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unknown  language,  rather  than  publish  them  in  a lan- 
guage calculated  to  delude  and  deceive. 

But,  mv  Lords,  and  Gentlemen  ef  the  Jury,  I trust 
no  such  principle  of  exposition  vil  be  recommended 
from  the  Bench,  or  adopted  bv  the  Jury.  The  word 
pretence  is  not  a word  of  technical  import,  and  your 
Lordships  will  tell  the  Jutv,  that  they  ought  to  under- 
stand it  in  the  sense  i:i  which  any  man  of  good  under- 
standing must  take  it,  in  the  Statute  in  which  it  occurs, 
Tms  every  man  w ho  hea  s me,  teeL  to  be  common 
sense,  and  certain  1 am,  :t  w ill  be  decided  here,  or 
elsewhere,  to  be  common  law. 

To  support  t heir  assertion,  that  pretence  must  mean 
purpose , true  or  false,  the  Crown  Lawyers  have  cited 
three  Statutes,  all  plainly  distingui  t able  from  this 
case,  and  surelv  not  warranting  the  revolting  inference, 
that  the  term  had  acquired,  bv  legal  u~e,  a legal  mean- 
ing, contrary  to  its  obvious  and  vernacular  meaning — 
in  a new  and  criminal  law. 

In  the  Act  made  to  punish  the  procuring  money  or 
goods  upon  false  pretences , they  infer,  from  the  use  of 
the  epithet,  that  tne  principal  woid  would  not  imply  it. 
If  pretence  implied  falsehood,  why  introduce  the  epi- 
thet false  ? This  is  easily  answered — Murder  always 
implies  malice — Perjury  always  implies  falsehood  and 
corruption — Yet  malicious  murder,  at  d w ilful  and  cor- 
rupt perjury,  are  in  daily  use,  and  occur  even  in  legal 
pleading.  Again — “ Pretence ” manifestly  means  claim, 
in  that  Statute,  the  class  of  meaning  in  w hich  no  man 
can  think  it  was  used  in  the  Convention  Act.  Again — 
suppose  ti  e werd  false  were  omitted  in  that  Statute,  still 
it  would  be  supplied  in  construction,  or  it  would  follow, 
that  a man  tnig  *t  be  transported  for  demanding  or  ob- 
taining his  own  money — his  own  goods — without  any 
falsehood,  or  any  fraud. 

The  Statute  of  Henry  the  Eighth,  in  England,  and 
of  Charles  the  F;r>t,  in  Ireland,  to  provide  against  the 
sale  of  pretenced  rights  or  titles , by  persons  not  in  posses- 
sion , is  equally  inapplicable  as  the  former.  In  tins  Sta- 
tute, pretenced  manifestly  means  claimed , and  it  has 
been  conceded,  without  any  detriment  to  my  argument, 
that  where  pretence  means  claim,  the  claim  may  be 
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well  or  ill  founded.  It  wou'd  be  chdd  sh  to  argue  seri- 
ously that  pretence  does  not  mean  claim  in  the  Conven- 
tion Act — No  man  can  imagine  it. 

The  Statute  of  Charles  the  Second,  against  tumultu- 
ous petitioning,  is  equally  distinguishable  from  the  pre- 
sent.*— In  that  Statute,  prete  ce  is  construed  to  extend 
to  all  cases,  because  the  pretence  must  be  false,  front 
the  very  nature  of  the  subject.  It  never  can  be  deem- 
ed necessary,  that  a number  of  persons  should  accom- 
pany the  presenting  a petition  to  the  King  or  to  Parlia- 
ment—-and  to  allege  anv  such  necessity  must  be  fake  ; 
but  it  has  been  already  sufficiently  argu<  d oid  illus- 
trated, that  delegation  may  not  only  be  useful,  in  pre- 
paring a petition,  but,  in  (act,  in  many  instances,  a 
petition  could  never  be  prepared,  without  the  aid  and 
intervention  of  some  species  of  delegation. — And  this 
leads  me  to  the  last  Section  of  the  \ct,  bv  which  it  is 
enacted,  “ provided  that  nothing  herein  shall  be  con- 
££  strued,  in  any  manner,  to  prevent  or  impede  the 
££  undoubted  right  of  his  Majesty’s  subjects  of  this 
££  Realm  to  petition  his  Majesty,  or  both  Houses,  or 
££  either  House  of  Parliament,  for  redress  of  any  public 
<£  or  private  grievance.’* 

Is  it  not  manifest,  that  this  clause,  connected  with 
the  word  pretence , in  the  first  section,  jointly  import 
that  delegation,  when  it  is  resorted  to  as  a pretence 
for  petitioning,  is  illegal  ; but  when  it  is  really  used  to 
promote  the  real  object  of  petitioning,  is  authorised. — 
It  looks  as  if  the  framers  of  the  law  anticipated  the 
misconstruction  now  contended  for,  and  formed  this 
provision  for  the  very  purpose  of  obviating'  it. — This 
proviso  surely  was  not  introduced  to  save  tiie  right  of 
petitioning  by  individuals,  acting  by  themselves,  and 
for  themselves  alone — No  man  asserts  that  stteh  right 
was  touched  by  the  law,  therefore  it  was  unnecessary 
to  save  it. — But  the  object  being  to  restrain  delegation, 
when  it  might,  and  probably  would,  le.  d to  public  mis- 
chief, without  preventing  the  use  oi  it,  when  t he  object 
of  petitioning  might  be  assisted  by  its  use,  the  proviso 
was  framed  to  secure  the  latter  object  Words  could 
not  be  imagined  more  calculated  lor  tins  end — “ No- 
“ thing  in  the  Act  shall  impe  ie  the  right” — Is  not  the 
right  impeded,  if facilities  in  the  exercise  of  it  be  re- 
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moved  ? Does  not  delegation,  in  many  instances,  fur- 
nish such  facilities?  Does  it  not  in  this  case  peculiarly  ? 
If  this  be  denied,  leave  it  to  the  Jury. — Let  them  de- 
cide, whether  the  Roman  Catholics  of  Ireland  resorted 
to  a Committee,  as  a useful  and  necessary  organ  and 
instrument  in  the  process  of  petitioning,  or  whether 
this  was  a pretence  to  cover  some  other  design. — This 
is  all  we  ask,  but  the  Attorney  General  will  not  sub- 
mit to  the  hazard  of  such  an  issue.  He  calls  upon  the 
Court  to  pronounce’  all  delegation  for  public  purpose 
of  every  kind  and  degree , to  be  illegal ; and  he  requires  the 
Jury  to  sanction  this  doctrine  by  a general  verdict,  and 
intercept  the  subject’s  right  of  appeal.  I acknowledge 
that  his  attack  upon  the  privilege  in  this  respect,  is  not 
confined  to  Roman  Catholics,  but  that  it  impartially 
extends  to  deprive  all  his  Majesty’s  subjects,  here  and 
in  England,  (for  it  is  a declaratory  law)  of  the  best 
mode  of  exercising  their  best  privilege. 

My  Lords,  and  Gentlemen  of  the  Jury,  can  this  be 
wise?  Can  this  be  safe?  Is  it  wise  to  suppress  the 
committee  and  convene  the  populace  ? — Is  it  wise  to 
call  into  activity  agg)  egate  meetings , in  every  county 
in  Ireland  ? — Is  it  wise  that  the  people  should  assemble 
to  discuss  every  particular  of  their  interesting  and  com- 
plicated case,  whenever  any  doubt  or  difficulty  should 
arise  upon  it? — Where  shall  they  assemble? — What 
common  in  Ireland  will  be  sufficient  to  contain  them  ? 
—Would  the  Curragh  of  Kildare  be  sufficiently  ample  ? 
— Would  the  Irish  Secretary  wish  to  hear  the  chorus  of 
millions  of  voices  urging  complaint,  and  claiming  re- 
dress?— Is  this  the  alternative  his  Majesty’s  Govern- 
ment in  Ireland  seeks  to  promote  ? It  may  be  said, 
there  is  another  alternative, — total  abandonment  of  the 
pursuit, — silence, ^ — despair. — Oh,  infatuated  minister, 
if  such  would  be  the  victory  of  which  you  would  boast  1 
If  such  would  be  the  tranquility,  which  you  seek  to  at- 
chieve  1 To  such  delusive  and  foreboding  silence,  my 
vulgar  taste  would  prefer  the  loudest  and  most  dis- 
cordant clamour.  1 would  rather  see  the  festivity  of 
the  castle  interrupted  daily  by  such  clamour,  than 
learn,  that  the  Roman  Catholic  body  of  Ireland,  in 
hopeless  despondency,  had  relinquished  the  constitu- 
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tional  pursuit  of  an  object,  so  near  to  their  hearts,  and 
in  which  they  are  so  powerfully  aided  by  the  sympathy 
of  their  Protestant  brethren.  This  is  a victory  which 
the  Irish  Secretary  cannot  atchieve. — This  is  an  effect 
which  he  cannot  produce.  The  Roman  Catholics  of 
Ireland  have  no  other  object  of  pursuit,  and  therefore 
they  will  persevere. 

Gentlemen,  much  has  been  stated  respecting  the 
conduct  of  the  Roman  Catholic  body,  and  particularly, 
of  Lord  Fingall,  in  resisting  the  law  of  the  land. — Gen- 
tlemen, that  high  and  distinguished  man,  deserves  other 
and  better  treatment.  The  tongue  of  slander  never 
before  assailed  him.  The  slightest  imputation  was 
never  cast  upon  his  loyalty,  until  the  rude  hand  of 
power  scrowled  a charge  of  sedition  against  him,  upon 
the  records  of  this  Court, — a charge,  which  no  Grand 
Jury  in  the  land  would  have  found,  and  which  a petit 
Jury  will  soon  obliterate.  Imputations  have  been 
thrown  upon  him,  because  there  was  not  an  instant 
compliance  with  what  was  pronounced  to  be  the  law, 
by  this  Court,  upon  the  former  trial.  I scarcely  think 
it  necessary,  to  enter  into  a justification  of  that  noble 
and  loyal  personage.  His  past  life,  so  well  known, 
should  have  protected  him. — His  services,  to  his  coun- 
try and  his  king,  ought  to  have  been  a shield  of  ada- 
mant against  such  a profanation  of  his  unspotted  fame 
But,  in  the  name  of  candor,  how  does  the  matter  stand  ? 
— A proclamation  issued,  and  he  did  not  bow  his  neck 
to  the  mandate  of  the  Secretary. — His  Lordship  was  told 
by  high  legal  authorities  in  both  countries,  that  the 
law  supported  a mode  of  petitioning,  which  had  been 
exercised  for  years,  his  lordship  was  not  bound  to  be 
lieve,  that  a proclamation  made  law.  He  had  a respect 
for  it,  but  he  sought  for  an  opportunity  of  ascertaining, 
whether  those  who  had  framed  the  proclamation,  had 
not  mistaken  the  law,  and  he  would  have  betrayed,  not 
only  his  Catholic,  but  his  Protestant  brethren,  if  he 
had  not  put  the  question  into  a course,  of  temperate 
investigation.  Has  he  acted  intemperateiy,  in  the 
mode  of  seeking  this  investigation  ? We  have  alwavs 
been  ready  to  confers  the  facts  upon  the  record.  This 
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was  refused  by  the  Crown  lawyers.  Is  it  contumacy 
or  treason  to  doubt  their  infallibility?  They  forced  on 
the  trial  of  Doctor  Sheridan , and  the  verdict  of  twelve 
men  found  him  not  guilty.  In  a case  as  clear  as  the 
present  is  said  to  oe,  that  Jury  have  virtua.ly  given  their 
opinion,  that  they  would  nave  done  the  act  themselves. 
But  they  added,  that  the  evidence  was  insufficient. 
I say  tne  whole  of  my  argument  goes  to  that,  for  I 
contend,  that  believing  every  thing  which  the  witnesses 
have  said,  the  evidence  is  insufficient  to  establish  cri- 
minality within  the  statute.  Did  the  Jury  say,  that  they 
did  not  believe  the  witnesses  ? W.iil  this  be  contended 
by  the  Attorney  General,  who  demands  your  ver- 
dict now  upon  the  same  evidence  ? But  the  C urt  had 
declared  the  law,  and  Lord  Fingall  ought  to  have  sub- 
mitted. No  doubt,  your  Lordship,  upon  a single  ar- 
gument, did  deliver’an  opinion  upon  a question  of  the 
first  impression  and  consequence,  deeply  affecting  the 
rights  of  the  subject,  and,  from  which,  his  Lordship 
well  knew,  that  many  distinguished  men  differed.  His 
Lordship  was  advised,  that  nothing  but  the  high  respect 
which  every  man  must  entertain  for  the  opinion  of  a 
Court  of  Justice,  diminished  the  confidence,  which  was 
entertained,  that  an  appellant  Court  would  give  the 
law  a different  construction.  Was  he  bound,  under 
such  circumstances,  and  with  a verdict  in  his  favor,  to 
relinquish  the  people,  and  their  accustomed  privi- 
leges? Was  he  not  called  upon,  by  bis  duty  to  the 
public,  and  to  the  laws  themselves,  so  to  act,  that  it 
might  be  decided  without  tumult  or  disorder,  whether 
the  castle  would  submit  to  the  verdict, or,  by  interrupt- 
ing the  meeting  at  which  he  was  about  to  preside, 
supply  him  with  means,  by  a bill  of  exceptions  in  a 
civil  action,  which  could  not  be  denied  to  him,  if  the 
court  should  differ  from  him  of  bringing  the  question 
before  the  Dernier  resort  ? He  now  meets  the  cen- 
sure of  the  Attorney  General.  But,  if  he  had  acted 
otherwise,  lie  would  have  encountered  and  deserved 
the  contempt  of  his  brethren,  and  the  reprobation  of 
posterity.  Well — the  Committee  does  assemble.  That 
terrific  body  is  encountered  and  dispersed  by  a single 
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peace  officer.  The  constable’s  staff  is  held  in  reve- 
rence by  men,  every  one  of  whom  believed  he  was  act- 
ing illegally.  Lord  Fingall  is  taken  by  the  shoulder, 
he  submitts  to  the  indignity, — although  the  petition 
would  have  been  voted,  in  ten  minutes,  and  the  Com- 
mittee dissolved,  perhaps  never  to  meet  again, — there 
is  no  resistance  or  delay — no  inflammatory  word  is  ut- 
tered. The  magic  of  a constable’s  staff’  at  once  stops 
every  proceeding,  and  silences  every  tongue. 

But  in  submitting  to  this  pollution,  something  is 
.gained — something  which  the  uncandid  conduct  of  the 
Prosecutors,  in  refusing  a special  verdict,  has  perhaps 
rendered  necessary — Lord  Fingall  has  purchased  by 
the  indignity,  a right,  of  which  he  cannot  be  debarred 
by  power  or  by  influence,  of  bringing  the  great  ques- 
tion before  the  dernier  resort . 

Much  has  been  said,  and  insinuated  against  the  for- 
mer Jury — with  all  the  waste  of  character,  in  culling, 
and  selecting  them, — though  so  many  respectable  men 
were  set  aside  and  affronted,  to  arrive  at  the  men,  up- 
on whom  the  Castle  could  rely  ; still  a refractory  ver- 
dict was  found,  and  you  are  called  upon  to  stigmatize 
that  verdict,  and  in  effect  attaint  that  Jury. — Gentle- 
men, if  you  have  the  feelings  of  Irishmen — if  you 
prefer  harmony  to  discord, — if  you  wish  to  see  the 
country  united,  and  unconquerable, — you  cannot  feel 
prejudice  against  that  verdict, — or.any  ambition  to  con- 
trast yourself  with  that  Jury. — So  salutary,  so  healing 
a verdict  never  was  pronounced.  It  tranquilized  the 
agonized  emotions  of  the  country  in  every  quarter. 
The  glad  tidings  travelled  to  the  extremities  of  Ireland, 
with  the  velocity  of  sound  impelled  on  the  wings  of 
/the  wind,  by  the  acclamations  of  joy.  In  the  Capi- 
tal all  was  harmony  and  delight — Kindly  affections 
softened  every  countenance,  and  beamed  in  every  eye, 
—Protestant  and  Roman  Catholic  met  each  other  in 
the  street  like  affectionate  brothers  after  a long  absence, 
or  a reconciled  estrangement.  The  whole  city  of 
.'Dublin  appeared  like  one  happy  and  united  family. 
A foreigner,  ignorant  of  the  language,  who  should  walk 
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the  streets,  the  morning  after  the  verdict  was  pronounc- 
ed, could  read  in  the  countenances  of  the  people  some 
happy  event — some  national  blessing. — He  must  have 
the  feelings  of  a daemon,  who  did  not  enjoy  this  heart 
moving  spectacle. 

Gentlemen  of  the  Jury,  I call  upon  you  to  respect 
that  verdict — to  respect  the  laudable  pursuit  of  your 
fellow  citizens,  even  though  they  differ  from  you  in 
religion — to  respect  the  high  privilege  of  petitioning; 
which  is  at  hazard — I call  upon  you  to  acquit  the  tra- 
verser, if  you  believe,  as  you  mustbelieve,  that  the  only 
pursuitof  the  Roman  Catholics,  was  constitutional  eman- 
cipation, and  that  their  only  motive  in  forming  a Com- 
mittee, was  to  prepare  a petition,  and  promote  its  suc- 
cess by  peaceable  and  constitutional  means.  If  the  court 
shall  continue  to  overrule  my  argument,  and  to  decide 
that  an)’  species  of  delegation  for  public  purposes  is  il- 
legal,— and  if  you  feel  that  you  are  bound  not  to  differ 
from  the  court  upon  the  law  then  and  in  that  case* 
I call  upon  you  to  find  a special  verdict,  and  to  leave  ifc 
to  the  court,  to  draw  the  conclusion  of  law,  and  pro- 
nounce the  sentence  of  Guilty — You  are  told  that  you 
cannot  understand  the  law,  and  have  no  jurisdiction  to 
pronounce  it.— Why  then  should  you  pronounce  it  ? 
If  you  pronounce  upon  the  facts,  there  can  be  no  failure 
of  justice.— -the  court,  who  are  the  organ  of  the  law, 
will  pronounce  the  judgment.  If  judgment  be  pronounc- 
ed in  this  way,  your  fellow  citizens  may  appeal ---the 
Catholic  body  may  appeal, — -you  have  a right  to  do  this 
without  any  consent  from  the  Attorney-General,— 
without  any  consent  from  any  quarter,— the  court  will 
tell  you  that  you  have.  Am  I seeking,  in  urging  this, 
to  mislead  ycu  ? Am  I exciting  a war  of  jurisdictions  ? 
Manifestly  the  very  contrary—  I am  struggling  to  keep 
the  jurisdictions  distinct.-— I do  not  call  upon  you,  if 
your  consciences  at  ail  interfere,  to  assume  to  be  the 
organ  of  the  law, ---but  I am  expressing  a hope,  a reli- 
ance, that  your  consciences  will  interfere  in  prevent- 
ing you  from  becoming  instruments  of  the  Castle.  You 
dan  hare  no  wish,  by  a general  verdict,  to  obstruct  the 
avenues  to  the  court  of  appeal.- -You  ought  not  to 
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gratify  the  Attorney- General  high  and  respectable  as 
he  is,  by  screening  the  opinion  and  advice  he  has  given 
from  constitutional  revision,  and  if  they  deserve  it, 
animadversion.— No  delay  can  arise  from  thus  placing 
the  question  in  a train  of  final  decision,  and  the  more  so, 
as  I am  persuaded  that  punishment  is  not  the  object  of 
this  prosecution.— -When  the  law  shall  be  decided,  the' 
Catholics  of  Ireland  will  submit,  however  repugnant 
such  decision  may  be  to  their  feelings  and  reason. — 
They  have  been  trained  to  a patient  submission  to  laws, 
of  which  no  fair  man  could  approve.— They  never 
have  as  a body  committed  any  act  of  violence,  or  in- 
temperance. — Even  in  the  pursuit  of  that  constitution- 
al liberty,  which  they  idolize,-— though  they  have  been 
zealous,  they  have  not  been  intemperate  -—But  if  they 
iiad  somewhat  exceeded— if,  in  the  ardor  of  pursuit, 
of  an  object  so  interesting,  they  had  somewhat  trans- 
gressed the  boundaries  of  frigid  decorum,— such  feel- 
ings ought  to  be  rather  hailed  as  a qualifying  indication, 
than  criticised  with  severity, ---we  ought  to  apply  to 
them  and  to  their  pursuit,  the  language  and  sentiment 

of  the  Roman  Historian Id  demum  sensco,  qui 

pro  libevtate : tarn  acriier  contender unt,  dignos  esse, 
qui  Romani  pant. 


Mr.  Solicitor  General. 

My  Lords , and  Gentlemen  of  the  Jury,-  -- 

IT  is  now  my  duty,  as  Counsel  for  the  Crown,  to. 
observe  upon  that  evidence  for  the  prosecution,  which 
has  not  been  contradicted,  and  upon  that  defence  for 
the  Traverser,  which  has  not  been  supported. — The 
learned  and  able  advocate  for  Mr.  Kirwan , has  left  to 
me,  as  he  always  does  to  those  who  follow  him,  much 
to  do;  but  he  must  forgive  me,  if  I say,  that  1 feel  my 
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duty,  upon  the  present  occasion,  to  be  more  trouble- 
some than  formidable,  and  that  its  difficulty  consists 
rather  in  the  variety  and  inconsistency  of  the  defence 
which  I have  to  encounter,  than  in  the  weight  or  value 
of  the  arguments  which  he  has  urged  ; I find  it  difficult 
even  to  class  the  topics  of  his  multifarious  defence. 
The  law  has  been  re-argued,  the  facts  have  been  re- 
disputed ; the  array  has  been  challenged,  points  of 
variance  have  been  insisted  upon  ; the  indictment  has 
been  said  not  to  be  supported  in  fact,  and  the  crime, 
charged  by  it,  has  been  justified  as  innocent  in  law, 
and  eulogized  as  meritorious.  This  is  a short  summary 
and  faint  sketch  of  those  multiform  defences,  which 
have  been  attempted  against  the  present  prosecution, 
and  which  have  prolonged  a criminal  trial,  now  to  the 
fourth  day,  a consuu.ption  of  public  time,- unprece- 
dented in  the  legal  annals  of  this  country. 

I have  not  taken  notice  of  the  irrelevant,  and  unjus- 
tifiable discussioti  of  a political  subject  in  a court  of 
justice,  of  the  unprovoked  declamation  upon  catholic 
emancipation,  in  a place  where  such  a question  never 
can  be  decided,  and  ought  never  to  be  agitated.  I 
allude  not  to  those  minor  ornaments  of  speech  of  Mr. 
Burrowes,  so  utterly  unconnected  with  the  sub- 
ject, upon  which  you  are  to  decide ; his  history  of  a 
dinner  at  the  Rotunda , and  his  eulogy  upon  what  he 
calls  that  memorable  festival ; I merely  speak  of  such, 
parts  of  his  speech  as  may  be  said  to  justly  belong  to 
this  place,  and  l can  discover  nothing  but  a defence 
incongruous  and  inconsistent,  unable  to  rest  upon  any 
single  point,  and  obliged  to  sustain  itself  by  spreading 
over  as  much  ground  as  it  can  cover  ; I wish  to  set  Mr. 
Burrowes  and  his  colleagues  face  to  face,  and  call 
upon  them  to  reconcile  his  argument  of  three  hours 
upon  the  law,  with  their  cross-examinations  of  si.rf 
against  the  fact.  I wish  to  know,  if  they  dispute  his 
law,  or  if  he  questions  the  sufficiency  of  their  cross- 
examinations.  If  it  he  true,  as  he  has  argued,  that  the 
law  of  this  case  is  with  the  Traverser, — that,  upon  a 
sound  construction  of  the  Convention  Act,  Mr.  Azr- 
ufan  has  not  been  guilty  of  any  offence,  and  that  the 
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fects imputed  to  him,  as  a crime,  constitute  his  glory  *■ 
how  did  it  become  necessary  to  put  forward  the  gen- 
tlemen, who  act  with  Mr.  Burrowes,  one  after  ano- 
ther, to  bring  into  doubt  those  very  facts  of  which  his 
client  boasts,  and  to  do  so,  through  the  medium  of 
cross-examinations,  prolix  beyond  example,  wasting 
the  public  time,  and  disgusting  the  public  feeling,  by  a 
desperate  and  abortive  attempt,  to  represent  the  wit- 
nesses for  the  Crown  as  suborned  and  perjured? — If, 
on  the  other  hand,  those  witnesses  be  suborned  and 
perjured; — if  all  which  they  have  sworn  be  fabrication 
and  imposture,  what  has  been  the  necessity  for  consu- 
ming the  greater  part  of  a day,  in  controverting  the 
construction  of  a law,  which,  upon  that  supposition,  it 
is  altogether  unnecessary  to  interpret; — I repeat  it,  F 
am  at  a loss  iiow  to  meet  this  many  faced  defence, 
which  defies  pursuit  and  eludes  contact. 

£$110  iencam , vultus  mutantem  Protea  nodo  ? 

I wish  not  to  abridge  the  fair  discharge  of  an  advo- 
cate’s duty,  which,  I know,  call's  upon  him  to  resort  to 
every  available  topic  in  his  client’s  case,  and  to  omit 
nothing,  however  inconsistent,  by  which  he  may  serve 
him.  But  Mr.  Burrowes  would  scorn,  upon  this  oc- 
casion, the  claim  of  such  a privilege;  he  has  assumed 
a loftier  tone,  and  certainly  no  man  is  more  qualified 
by  virtues,  and  by  talents,  to  sustain  it.  He  is  not, 
forsooth,  the  Counsel  of  any  petty  client,  or  brought 
here  to  accomplish  the  impunity  of  any  individual ; — 
he  claims  higher  behests  than  those ; he  is  the  advo- 
cate  of  a people’s  rights, — coming  boldly  forward  to 
meet  a great  question, — he  is  the  champion  of  a na- 
tion’s cause! — the  Liberty  of  the  Country  is  his  client. 
He  must  forgive  me,  if  I examine  those  high  claims, — 
and  if  I recall  those  circumstances  of  the  present  trial, 
upon  the  recollection  of  which,  I expect,  that  he  will 
abandon  those  borrowed  plumes,  and  lower  those  tow- 
ering pretensions.  I repeat  it,  no  man  that  I ever 
knew,  is  more  calculated  for  the  most  dignified  dis- 
charge of  the  grandest  duties  upon  this  occasion,. 
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he  will  recollect*  that,  though  he  came  down  with  all 
his  force,— though  his  advance  in  column  was  magnifi- 
cent and  imposing,— he  has  not  disdained  much  of  that 
skirmishing,  and  petty  warfare,  which  rather  bespeaks 
the  partisan,  than  suits  with  his  higher  character.  Has 
lie  yet  forgiven  his  client,  for  putting  him  forward  in 
the  challenge  of  the  arraj'  ? — that  desperate  experi- 
ment to  represent,  to  an  irritated  people,  the  govern- 
ment of  the  country,  as  corrupting  the  administration 
of  justice  ? — Does  he  forget,  that  he  was  for  a moment 
imposed  upon  to  believe,  and  employed  to  make  the 
triers,  and  the  Court  believe,  that  preposterous  para- 
dox, which  common  sense  repudiates,  and  which  no- 
thing but  metaphysics  could  sustain,  that,  because  Sir 
Charles  Saxton  had  obtained  a copy  of  the  pannel  after 
it  was  formed,  he  therefore,  of  necessity,  was  a party 
in  the  formation  of  it. — D »es  he  forget  the  issue  of  that 
unjustifiable  charge,  and  the  solemn  verdict  of  the 
Triers  upon  it, — when  it  appeared,  that  no  other  ad- 
vantage was  obtained  by  the  Crown,  except  an  oppor- 
tunity' to  prepare  challenges  to  the  jurors,  by  seeing  a 
copy  cf  the  pannel  after  it  was  formed. — That,  upon 
further  inquiry,  it  appeared,  that  there  was  in  this  no 
superiority  over  the  Traverser,  for  that  his  own  attor- 
ney had  the  very  same  advantage;  and  that  the  Crown 
might,  with  equal  justice  and  truth,  have  challenged  the 
array,  for  having  been  framed  by  Mr.  Kildhall , as  Mr. 
Kirwans  Counsel  bad  challenged  it,  for  having  been 
framed  by  the  Crown  Solicitor? — Does  Mr.  Burrowes 
forget,  or  forgive  the  further  aggression  of  his  client, 
who,  after  making  him  the  dupe  of  this  attempted  im- 
position, put  him  forward,  on  the  following  day,  to  state 
a rash,  audacious,  and  intemperate  affidavit,  in  which 
that  unfortunate  man  had  the  presumption,  upon  his 
oath,  to  re-allege  that  slanderous  charge  upon  the  sub- 
ject of  the  pannel,  which,  upon  the  former  evening,  had 
been  refuted,  and  condemned  by  the  solemn  verdict  of 
the  Triers,  and  the  reprobation  of  the  Court;  and  in 
which,  a new  slander  was  introduced,  aspersing  the  in- 
tegrity, and  defaming  the  character  of  the  honorable 
foreman  of  that  jury,  and  the  other  gentlemen  impa- 
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nelled  with  him  ; — a slander  consisting  of  a variety  of 
charges,  all  of  which,  Mr.  Ki)  wan  swore,  he  had  reason 
to  believe,  and  expected  to  be  able  to  prove  ; — all  of 
which,  upon  investigation,  turned  out  to  be  utterly  un- 
founded and  insupportable  ? — I mean  not  to  assert,  and 
I am  most  unwilling  to  believe,  that  Mr.  Kirwan  fabri- 
cated those  base  charges,  or  wished  to  impose  them 
upon  the  Court,  knowing  them  to  be  false  ; — on  the 
contrary,  I have  no  doubt,  that  he  was  persuaded  of 
their  truth.  It  is  the  pitiable  condition  of  faction 
to  be  credulous, — there  is  something  about  it,  which 
distorts  the  judgment,  and  perverts  the  mind  ; no  man, 
under  its  influence,  sees  fairly,  or  thinks  directly  ; it  is 
even  less  distinguished  by  its  passion  for  misrepresen- 
tation, than  by  the  voracious  credulity,  with  which  it 
swallows  every  thing  which  is  false.  How  otherwise, 
can  I account  for  it,  that  a man,  in  the  rank  of  a gen- 
tleman, should  desperately  hazard  the  false  and  shame- 
ful assertions,  which  fill  that  affidavit,  which  the  Court 
has  declared  ought  not  to  pollute  its  files  ? 

Another  instance  of  the  smaller  game,  which  Mr 
Burrowes  has  not  thought  it  beneath  him  to  play  upon 
this  occasion,  is  the  insidious  offer  of  a special  verdict, 
and  the  clamorous  appeal  to  the  counsel  for  the  Crown 
to  put  the  law  of  the  Convention  Act,  into  a shape  for 
decision  by  the  dernier  resort.  My  lords,  this  appeal 
could  neither  be  intended  for  you, — nor  for  the  jury; 
— it  is  calculated  for  the  public, — and  in  the  face  of 
the  public  will  I expose  it.  What  is  the  meaning  of 
calling  for  a special  verdict,  but  to  imply  a doubt  upon 
the  law? — What  is  the  reason,  upon  the  former  trial, 
before  the  law  was  announced  by  the  unanimous  opi- 
nion of  the  court, — while  it  was  supposed  to  be  in 
doubt — and  while  the  opinion  of  one  counsel  con- 
flicted with  the  opinion  of  another, — that  no  such  pro- 
position was  made?  Why  did  not  Mr  Burrowes  then 
come  forward,  and  why  has  he  deferred  this  demand, 
until  the  Court  of  King’s  Bench  had  pronounced 
a deliberate  opinion,  upon  a solemn  argument? — 
l3oes  he  expect  that  the  King’s  Attorney  General, 
and  myself,  will  compromise  our  offices,  and  betray  the 
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constitution  of  our  country,  by  implying,  in  a consent 
fora  special  verdict,  that  the  Court  of  King’s  Bench  is 
not  an  authority  upon  the  criminal  law  : — That  we  wijl 
sanction  the  presumptuous  slanders  of  a factious  press, 
— which  daily  arraign  the  competence,  and  question 
the  authority  of  the  first  legal  tribunal  in  the  land  ? 
He  is  much  mistaken,  if  he  thinks  so  : — I ask  him  again, 
why  did  he  not  offer  this  upon  the  trial  of  Dr.  Sheri- 
dan ?■ — I will  not  suppose  a reason  unworthy  of  him, 
and  of  the  former  Jury — I will  not  suppose,  that  he 
declined  to  make  such  a proposal,  from  a confident 
expectation  of  a general  verdict  from  that  particular 
pannel — I will  not  be  seduced  by  his  example,  into  the 
insinuation  of  iny  thing  unworthy  against  honourable 
men.  I believe  those  gentlemen  to  have  bfcen  as  ho- 
nourable, and  as  worthy  men,  as  those  whom  I now  ad- 
dress. I believe  their  verdict  to  have  been  found  upon 
pure  and  conscientious  motives — I respect  them,  for 
not  having  presumed  to  wrest  the  law  frem  the  court, 
and  for  having  assigned  the  insufficiency  of  the  evi- 
dence, as  the  cause  of  their  verdict. — Whether  they 
were  right  in  such  an  opinion  or  not,  it  is  not  for  me 
to  determine  ; — I cannot  but  respect  those  gentlemen, 
and  I am  sure,  that  you  respect  them  too  ; — but  their 
verdict,  Gentlemen  of  the  Jury,  though  it  may  in- 
'fluence,  must  not  govern  you. — You  are  sworn  upon 
your  oaths, — not  upon  theirs — you  are  to  consult  your 
judgments,  not  theirs — you  are  to  lie  down  on  your 
own  pillows,  and  you  are  to  answer  to  your  God,  not 
Upon  their  consciences,  but  your  own.  Iam  satisfied, 
that  they  are  all  honourable  men  ; I know  many  of 
-them  to  be  so.  I wish  that  Mr.  Burrowes  had  done 
equal  justice,  and  shewn  equal  candour  to  the  Jury, 
•whom  I now  address — I wish,  that  he  had  not,  by  an 
unworthy  sarcasm,  revived  the  refuted  slanders  of  the 
-challenge  to  the  array,  and  of  Mr.  Kirwan's  affidavit 
. — I wish,  that  he  had  not  told  you,  that  he  would  not 
give  you  the  trouble  of  deciding  upon  the  facts;  blit 
'would  treat  you  to  a point  of  law,  with  which  he  would 
uot  compliment  your  predecessors. — I own,  that  it  gave 
-fciy  heart  a pang  to  hear  an  honorable  and  generous 
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man  go  back  to  a confuted  defamation  ; — and  to  rallv 
the  discomfited,  and  disgraced  assault,  which  had  been 
made  upon  the  fairness  of  the  Sheriff’s  panne!,  and 
the  characters  of  the  individual  Jurors: — if  I thought 
that  this  had  moved  from  his  own  heart,  I should  wish 
to  expunge  from  my  recollection  something,  so  unwor- 
worthv  of  that  pure  source ; but  I attribute  it  not  to 
him,  but  to  Ms  client; — to  those  instructions,  which,  in 
a desperate  and  factious  case,  call  upon  him  to  struggle 
for  a verdict,  however  to  be  obtained ; and  I remind 
him,  triumphantly,  of  all  those  facts,  that  he  may  learn 
from  them,  the  true  nature  of  the  service,  in  which  he 
is  now  engaged  ; that  he  may  undeceive  himself,  as  to 
the  magnanimous  character,  with  which  he  conceives 
himself  to  be  invested  ; — that  he  may  recall  the  other 
circumstances  of  the  trial  to  his  recollection  ; — that  he 
may  remember  the  points  of  variance,  and  special  plead- 
ing, upon  which  the  geography  of  St.  Mary*  s' parish 
was  called  in  aid  of  the  liberties  of  Ireland  ? — That 
he  may  admit,  that  if  his  defence  has  been,  as  it  cer- 
tainly lias  been,  brilliant  and  splendid, — its  course  has 
been  attended  by  some  satellites,  which,  like  other  sa- 
tellites, have  not  a little  eclipsed  its  lustre  and  that, 
if  his  client  be  a Nation, — and  if  his  cause  be  a peo- 
ple’s rights,  he  has  defended  them,  in  no  other  manner, 
than  he  would  have  defended  a thief,  at  the  Old  Badly. 

In  this  manifold  defence,  the  first  topic  to  which  I 
shall  advert,  is  Mr.  Burrowes’  repetition  of  his  for- 
mer argument,  upon  the  law  of  the  Convention  Act. 
— Much  as  I admire  the  talent,  and  ingenuity,  which 
he  has  displayed, — I must  be  permitted  to'sav,  that  he 
has  not,  upon  the  present  occasion,  argued  with  more 
force  than  upon  the  former  ; and  unless  he  has  argued 
with  more  effect,  I shall  not  conceive  myself  called  upon, 
or  indeed  authorized, — to  discuss,  a second  time,  as  a 
matter  of  law  argument,  that  upon  which  the  Court  has 
most  solemnly  decided  : and  therefore,  unless  I shall 
hear  from  your  Lordships,  that  doubts  have  been  ex- 
cited by  Mr.  Burrowes,  as  to  the  propriety  of  your 
former  determination,  I shall  certainly  abstain  from  any 
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further  reasoning,  which  might  seem  to  imply  my 
doubts  of  the  soundness  of  your  decision,  and  shall  not 
compromise  the  deference,  which  I think  every  profes- 
sional man  owes  to  the  judgment  of  a Court  of  Justice, 
by  bringing  its  authority  into  question. 

Mr  Justice  Day.  I remain  unshaken  in  my  former 
.opinion,  and  lam  the  more  persuaded  of  that  being  the 
right  construction  of  the  Act,  from  the  observations 
which  1 have  since  heard  in  opposition  to  it. 

Mr.  Solicitor  General.  My  Lords,  The  At- 
torney General,  and  myself,  were  most  happy  to 
find,  that  your  Lordships  had  permitted  Mr.BuRROWES 
a second  time  to  discuss  this  question,  and  not  only 
did  not  object  to  such  a proceeding,  but  rejoiced,  that 
a further  opportunity  should  be  offered,  of  weighing 
the  value  of  those  arguments,  which  he  might  wish  to 
advance  : — but  now,  that  your  Lordships  have  again 
declared  your  deliberate  and  solemn  opinion,  I shall 
not  think  myself  at  liberty  to  do  more,  than  to  announce 
it,  as  the  fixed  and  settled  law  of  the  land. — I trust,  that 
such  an  adjudication  will  open  the  eyes,  even  of  those 
who  are  determined  to  be  blind  upon  this  subject.— I 
trust,  that  no  one  will  now  hold  the  alarming  language, 
or  promulge  the  formidable  doctrine,  that  the  criminal 
law  is  unsettled,  because  only  the  Court  of  King’s 
Bench  has  pronounced  upon  it,  and  that  the  subjects 
of  this  realm  are  at  liberty  to  go  on,  in  experimental 
and  intermediate  violation  of  that  law,  until,  mayhap, 
the  House  of  Lords  may  be  called  upon  to  decide  upon 
it.— Upon  a former  occasion,  I stated  my  opinion  upon 
this  statute,  with  reserve  and  diffidence  ; although  I 
was  supported  in  it,  by  the  profoundest  lawyer,  and 
one  of  the  wisest  men  who  lives.  I could  not  be  over 
confident,  even  in  his  opinion,  when  I knew  that 
learned  and  able  men  had  differed  from  us  ; but  now, 

I am  warranted  to  assume  another  tone— I am  not  now 
to  argue  in  support  of  my  own  fallible  construction, 
but  to  announce,  and  insist  upon  the  highest  authority, 
which  I recognize  in  this  land  : — as  long  as  the  consti- 
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luted,  and  lawful  authorities  of  this  land  are  suffered  to 
exist,  so  long  the  criminal  law  of  the  country  is  attested 
in  the  most  unequivocal  manner,  when  pronounced  by 
the  Court  of  King’s  Bench;  and  so  long  as  that  adju- 
dication stands  unreversed,  it  is  emphatically  the  law, 
and  let  him,  who  hears  it  so  announced,  disobey  it  at 
his  peril.  Let  no  man  entertain  the  visionary  and 
frantic  notion,  that  this  law,  so  pronounced,  lies  in 
abeyance,  because  perhaps  upon  some  future  occasion, 
it  may  be  brought  under  the  consideration  of  the  der- 
nier resort,— -that  in  the  mean  time,  the  King’s  sub- 
jects are  absolved  from  the  obligation  of  obeying  it; 
and  that  the  opinion  of  counsel  is  to  supersede  the  au- 
thority of  the  Judges,  and  what  the  King  cannot  do, 
dispense  with  the  law  of  the  country  : the  proposition 
for  which  we  contended,  and  which  I understand  your 
Lordships  to  have  now  established,  I shall  broadly  and 
frankly  state.— That  all  assemblies  of  Representatives, 
or  Delegates,  returned  by  election,  which  assume  to 
represent  the  People,  or  any  portion  of  the  People, 
are  unlawful  assemblies,  although  the  sole  purpose  of 
such  Representation,  or  Delegation  be  to  petition  Par- 
liament, if  the  object  of  such  Assembly  be  by  such  Pe- 
tition, or  otherwise,  to  procure  an  alteration  of  matters 
established  by  law.  in  Church  or  State— that  such  As- 
semblies may  he  dispersed  by  the  magistracy,  and  that 
all  who  concur  m the  election  of  members  to  such  As- 
semblies, are  guilty  of  a misdemeanor.  Although  I feel 
myself  precluded  from  any  argument  in  support  of 
your  Lordships  declared  opinion,  I trust,  that  I may 
stand  excused,  if  I shall  make  one  observation,  sug- 
gested by  Mr.  Bur rowes’  mode  of  treating  the  sub- 
ject yesterday - the  principal  difference  between  his 
late,  and  his  former  speech,  is,  that  originally  he  strug- 
gled for  the  restrained  construction  of  the  word  pre- 
tence, and  insisted  that  it  must  be  construed,  as  false 
pretence and  yesterday,  be  urged  that  topic  less 
strenuously,  but  contended  for  a distinction,  which,  in 
his  former  argument,  he  put  less  forcibly,  between 
general  Representation,  and  Delegation  for  a particu- 
lar purpose,  admitting  that  general  Representation  is 
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cri  but  alleging,  that  Delegation  for  a particular 

purpose  is  not  so : let  me  suggest  to  his  accurate  and 
candid  mind,  that  this  is  nothing,  but  a shoot  and  off- 
spring from  his  parent  sophism  upon  the  meaning  of  the 
word  p eteticty  and  mu>t  abide  its  fate.  If  pretence  means, 
as  we  contend, pwpce^  whether  real  or  feigned,  then 
die  statute  trust  be  read,  as  S the  word  were  purpose , 
and  then  the  enactment  must  be  the  verv  thing  which 
he  controverts,  namely,  that  a Delegation,  for  the  pur- 
pose of  petitioning  for  an  alteration  of  matters  establish- 
ed by  law,  is  an  illegal  Assembly  : and  this  necessary 
conclusion  will  not  be  at  all  affected  by  his  remaining 
argument,  grounded  u >ou  the  proviso  in  the  statute  ; — 
because,  if  tiie  object  of  the  Act  be  such  as  I have  stated, 
then  the  proviso  can  never  be  construed  to  destroy  the 
whole  enactment,  and  to  render  the  statute  nugatory, 
by  repealing  every  thing  contained  in  it.  The  construc- 
tion of  the  statute,  and  the  proviso,  must  therefore  be 
thus  reconciled.  The  latter  must  be  considered,  as  de- 
claring the  general  right  of  petitioning  to  be  unimpair- 
ed, and  the  former  to  restrain  the  exercise  of  that  right, 
through  the  medium  of  delegation. 

From  some  passages  in  Mr.  Burrowes’s  speech,  I 
should  be  induced  to  suppose,  that  he  did  not  so  much 
dispute  you>*  Lordships’ judgment,  as  he  disclaims  your 
jurisdiction,  and  tnat  he  considers  your  Lordships  to 
have  arrogated  the  province  of  the  Jury,  in  the  inter- 
pretation of  this  statute: — I did  not  expect,  that  I 
should  have  heard  it  gravely  asserted  by  his  lips,  that 
the  Jury  were  the  proper  tribunal  for  the  interpretation 
of  the  statute  iaAv  ; — I shall  never,  until  corrected  by 
the  highest  authority,  cease  to  consider,  and  to  call  this 
the  most  m nstr  us  proposition*  hat  ever  shocked  a legal 
mind.  I know,  tnat  for  disputing  this  alarming  and 
popular  novelty,  I have  incurred  much  obloquy  from 
what  Mr.  Burro wes  calls,  the  censorial  power  of  the 
People,  and  nave  been  rep.esented  as  the  advocate  of 
arbitrary  doctrine ; but  that  shall  never  intimidate  me 
i no  a concession  of  the  n^t  principles  of  my  profession, 
rind  an  a!*andonment  of  tne  elementary  maxims  of  the 
constitution. — I never,  until  1 shall  be  taught  error 
by  some  higher  authority,  than  tne  Newspapers,  will 
hear  v mb  pa.ience,  or  treat  Without  apprehension,  the 
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assertion,  that  according  to  the  British  jurisprudence, 
Acts  of  Parliament  are  to  be  interpreted  by  juries. — If 
Mr.  Burrowes  asserts  that  proposition,  and  is  right, 

I am  grievously  ignorant ; but  l grapple  with  him  upon 
the  question,  and  am  not  afraid  of  the  result.  Where 
does  he  find  this  position  stated  ? — in  what  legal  autho- 
rity has  he  discovered  it  ? — he  may  find  the  rules  for 
the  construction  of  statutes  elaborately  discussed,  and 
minutely  distinguished,  in  our  most  authentic  books, 
and  that  nice  and  difficult  part  of  our  science  reduced 
to  precision  ; and  he  has  learned,  where  your  Lordships 
have  learned  how  to  apply  those  rules.  But,  Gentle- 
men of  the  Jury,  when  and  where  have  you  studied 
them  ? — what  has  been  your  preparation  for  the  judicial 
office  ? — are  you  apprised  of  all  the  distinctions  between 
statutes  penal,  and  remedial,  and  of  the  different  views 
which  may  be  taken  of  each?— Is  it  not,  my  Lords,  to 
be  lamented,  that  at  this  time  of  day,  we  are  without 
any  recorded  adjudication  by  Juries  upon  the  statute 
law  ? — Is  it  not  to  be  lamented,  that  if  it  be  their  pro- 
vince to  decide  the  law,  yet  that  the  law  has  been  so 
perverse,  as  not  to  provide  for  its  own  uniformity;  and 
that  the  adjudication  of  one  Jury,  upon  a statute,  is 
not  to  be  an  authority  to  govern  another,  but  that  there 
may  in  fact  be  as  many  laws,  as  there  are  Juries?  Mr. 
Burrowes  has  much  perverted  the  Libel  Act,  which  he 
has  thought  it  necessary  to  read  to  the  Jury  , in  order  to 
persuade  them,  that  they  must  interpret  the  Convention 
Act  : does  that  Act  provide  that  Juries  are  to  decide 
questions  of  law  ? certainly  not.  Had  that  been  the 
case,  the  Legislature  would  at  once  have  so  enacted. — 
Before  that  statute,  the  Judges  had  claimed,  as  ques- 
tions of  law,  the  decision  upon  two  matters,  which  are 
in  their  nature,  more  properly  questions  of  fact. — They 
had  insisted,  that  in  libel  cases,  the  Jury  should  merely 
decide  upon  the  fact  of  publishing,  but  that  the  motive 
of  the  publisher  was  immaterial,  and  that  the  tendency 
of  the  libel  to  produce  the  effects,  or  convey  the  mean- 
ing, imputed  to  it,  was  matter  of  law  ; and  only  to  be 
interpreted  by  the  Bench.  In  this,  the  Legislature  has 
corrected  them  ; and  Juries  now,  in  cases  of  libel,  are 
to  judge  of  the  motive,  and  the  tendency,  as  well  as  of 
the  publication  of  the  libel. — But  does  it  follow,  that 


because  the  statute,  which  is  a declaratory  one,  has  de- 
clared, that  such  was  always  the  fair  province  of  the 
Jur}T,  and  that  these  were,  in  reality,  questions  of  fact, 
that  Juries  are  in  all  cases  to  pronounce  upon  all  law, 
and  to  interpret  all  statutes? — that  because,  each  Jury 
is  to  pronounce  upon  the  tendency  of  each  ephemeral, 
and  fugacious  libel  ; — that  therefore,  every  successive 
Jury  is  to  form  part  of  a moveable,  and  shifting  tribunal, 
to  construe,  in  infinite  varieties,  the  fixed  and  immove- 
able laws  of  the  land  ? — Surely,  such  an  illogical  con- 
clusion was  never  before  offered  to  the  human  under- 
standing. I was  not  less  surprised,  to  find  Mr.  Bur- 
rowes  claiming  this  privilege  for  you,  Gentlemen  of 
the  Jury,  upon  your  right  to  find  a general  verdict  in 
a criminal  case,  and  arguing  seriously,  that  because  a 
jury  finds  a general  verdict,  it  decides  the  law.  I did 
not  think,  that  it  could  be  necessary  to  suggest  to  his 
very  discriminating  mind,  the  most  obvious  and  com- 
mon-place distinctions. — Does  he  not  know,  that  when 
the  jury  find  a general  verdict,  they  apply  the  law, 
which  they  hear  from  the  Bench,  to  the  facts  which  they 
decide  upon  their  oaths,  and  do  not  decide  the  law  ? — 
Let  me  remind  him  of  the  too  common  case  of  murder  ; 
— a man  is  indicted  for  that  crime,  and  his  guilt  or  in- 
nocence depends  upon  those  shadowy  distinctions, 
which  ‘distinguish  it  from  manslaughter  : — the  Judge 
tells  the  jurv  the  legal  distinctions  between  the  several 
classes  of  homicide,  and  tells  them — (we  will  suppose 
one  familiar  case,) — that  if  they  believe,  that  the  killing 
was  sudden,  before  the  blood,  heated  by  adequate  pro- 
vocation, had  time  to  cool,  they  ought  to  find  a verdict 
of  manslaughter  ; if  otherwise,  of  murder. — They  find  a 
verdict  of  one,  or  the  other. — Does  any  legal,  or  indeed 
any  rational  man  suppose,  that  bv  doing  so,  they  pro- 
nounce, or  decide  the  law  of  manslaughter  and  murder  ? 
Certainly  not. — If  they  did,  that  Jaw  would  fluctuate 
ttith  every  homicide,  and  change  with  every  jury. — 
They  merely  decide  by  their  verdict,  the  facts  upon 
thJ  hypothesis  of  which,  the  one  way  or  the  other,  the 
law  depends,  and  apply  the  law  to  those  facts. — If  I 
shall  be  told,  that  they  may  misapply  that  law,  and  be- 
lieving the  facts,  which  constitute  the  crime,  acquit  ; 
or  disbelieving  them,  convict  ; — I answer,  that  if  they 
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do  so,  they  violate  the  law,  and  do  not  decide  it ; — that 
they  exercise  the  power,  which  unfortunately  all  men 
possess,  of  doing  what  is  wrong  ; — but  do  not  establish 
a right  to  do  so.  I am  ashamed,  that  it  should  be  ne- 
cessary to  argue  such  a set  of  first  principles  in  a court 
of  justice.  The  mere  censure,  to  which  I have  been 
exposed  for  my  opinions,  and  the  charge  of  introducing 
arbitrary  doctrines,  of  which,  I should  blush  to  be 
guilty,  would  not  be  a sufficient  apology  for  my  seri- 
ously treating  such  a question  : — it  is  the  sanction, 
which  the  high  authority  of  Mr.  Burrowes’s  name, 
must  give  to  the  popular  delusion,  which  must  be  my 
justification.  1 request,  that  this  argument  of  his,  may 
be  compared  with  the  pompous  offer  of  a special  ver- 
dict,— so  clamorously  reiterated  in  this  trial, — and  let 
me  exhibit  him  as  answering  himself : — what  is  the  result 
of  a special  verdict?  The  determination  of  the  judges 
upon  the  law  ! — If  they  are  wrong,  the  opinion  of  the 
court  of  error,  which,  in  this  country,  consists  of  the 
twelve  judges,  is  resorted  to. — If  they  err,  the  correc- 
tion of  their  opinion  by  the  court  of  final  judicature 
follows.  What  is  the  meaning  of  all  this  decision,  and 
re-decision,  by  judges  upon  judges,  if  his  latter  argu- 
ment be  well  founded,  that  juries  alone  are  to  decide 
upon  the  law  ? Suppose  a special  verdict  found,  ac  - 
cording to  his  last  argument ; — we  all  know,  that  a jury 
can  find  nothing  by  a general  verdict,  which  they  may 
not  detail,  in  a special  one.  Now,  by  his  argument, 
their  general  verdict  may  pronounce  upon  the  law,  and 
interpret  the  Statute,  and  then  the  special  verdict  for 
which  he  has  clamored,  would  exhibit  a legal  monster  ; 
a finding  upon  the  law.  But  go  a step  further,  and  see 
what  his  special  verdict  would  be, — if  you  combine  his 
argument  with  t he  cross-examination  of  his  colleagues. 
They  strenuously  dispute  all  the  facts  of  the  case,  and 
then  his  special  verdict  would  negative  the  facts,  and 
assert  the  law,  Compare  again,  Gentlemen  of  the  Jury, 
his  call  for  a special  verdict,  and  his  argument  for  your 
judicial  authority,  with  his  challenge  to  the  array,  and 
his  client’s  affidavit  against  you,  individually  ; and  the 
result  will  he,  that  Mr.  Kirwan  objects  to  you,  as  un- 
worthy to  try  any  fact,  and  Mr.  Burrowes  insists,  that 
you  are  infallible  in  the  interpretation  of  the  Jaw  ! 
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I must  non%  Gentlemen  of  the  Jury,  request  your 
attention  to  those  facts,  and  that  evidence,  upon  which 
Mr.  Burrowes  has  scarcely  condescended  to  remark  ; 
but  which  his  colleagues  have  laboriously  struggled  to 
impeach.  Before  I allude  to  the  testimony  of  any  one 
of  the  witnesses,  iet  me  repeat  an  observation,  common 
to  them  all,  which  I urged  upon  a former  occasion 
three  persons  have  solemnly  deposed,  in  a court  of  jus- 
tice, to  the  facts,  which  constitute  the  crime,  of  which 
Mr.  Kirwan  stands  accused  : — no  imaginable  motive 
can  be  assigned  for  their  committing  wilful  and  delibe- 
rate perjury— no  witness  has  been  produced  to  impeach 
the  moral  character  of  anv  one  of  them,  or  to  represent 
him,  as  unwcyrthy  of  credit.  The  facts,  to  which  they 
have  deposed,  have  been  impliedly  admitted  to  be  true, 
by  almost  every  word  of  Mr.  Burrowes’s  speech,  which 
has  been  a justification  of  his  client,  and  not  a denial  of 
the  conduct  imputed  to  him.  Those  facts  are,  from 
their  nature,  capable  of  contradiction  bv  hundreds  of 
persons,  and  not  one  person  has  been  produced  to  con- 
tradict any  one  statement  made  by  the  witnesses  for  the 
Crown  : 1 borrow,  then,  the  strong  expression  of  the 
Attorney  General,  and  I ask  you,  whether  it  is  not 
an  insult  to  the  understandings  of  the  jury,  to  call  upon 
you,  upon  vour  oaths,  to  convict  three  men  of  delibe- 
rate perjury,  who  swear  to  what  the  leading  counsel 
for  Mr.  Kivu' an  is  instructed  not  to  deny,— but  to  boast 
of,— because  his  other  counsel  have  been  desired  to 
treat,  as  fabulous,  every  thing  which  he  has  gloried  in 
as  meritorious? — Apply  this  reasoning  to  the  evidence 
of  Mr.  Huddleston — that  gentleman  has  a seeond  time 
been  treated  with  great  asperity,  his  private  history, 
his  misfortunes,  nay,  his  religious  opinions  have  been 
ail  scrutinized  in  a severe  cross-examination  ; be  has 
been  called  upon  to  account  in  a court  of  justice  for 
his  having  abjured  the  Roman  Catholic  faith,  and  no- 
thing calculated  to  excite  disgust  and  prejudice  against 
him,  in  these  irritable  times,  has  been  omitted.  I am 
sure,  if  it  had  been  necessary  to  investigate  the  na- 
ture of  his  religious  belief,  and  discuss  the  compara- 
tive merits  of  his  former  and  his  present  tenets,  he 
could  not  have  fallen  into  the  hands  of  a more  pro- 
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found  and  accomplished  divine,  than  my  learned  friend 
Mr.  Goold  ; and  that  the  public  could  not  fail  to  be 
highly  edified  by  his  lectures  in  divinity*  But  much 
as  I respect  his  high  erudition,  ancL  his  intimate  ac- 
quaintance with  the  fathers,  with  Thomas  Aquinas , 
and  Thomas  a Kempis , and  the  whole  Corpus  juris 
canonici , be  must  excuse  me,  if  I presume  to  doubt 
the  relevancy  of  so  much  learning,  so  uselessly  display- 
ed ; and  if  I ask  him  of  what  avail  it  is  to  his  client,  to 
show  that  Mr.  Huddleston  is  not  so  good  an  ecclesiastic 
as  himself.  If  he  supposes,  that  by  such  a cross-exami- 
nation, he  discredits  Mr.  Huddleston , let  me  remind  him 
of  what  Mr.  Huddleston  has  sworn,  and  let  me  ask  him, 
is  he  instructed,  seriously,  to  persuade  you,  Gentlemen 
of  the  Jury,  that  what  he  has  sworn  is  a fabricated  tale, 
a mere  invention  by  the  Government,  suggested  by  sub- 
ornation, supported  by  perjury  ? — Mr.  Huddle  ton  has 
sworn  to  nothing  whatsoever,  but  that  on  the  9th  of 
July,  18II,  Lord  FingaLL  presided  at  an  aggregate 
meeting  (numerously  attended)  in  this  city  in  Ft  sham - 
ble -street  theatre,  at  which  certain  resolutions  were 
passed,  which  have  been  since  published  in  the  newspa- 
pers, with  Lord  FingaLl’s  title  of  honor  subscribed  to 
them.  Mr.  Huddleston  has  stated  the  names  of  several 
gentlemen  now  in  this  court,  who  attended  and  acted  in 
that  meeting.  If  it.  be  not  true,  that  such  a meeting 
ever  took  place,  or  if  Mr.  HuddiesU  n has  misrepresent- 
ed what  occurred  at  it,  why  have  none  of  those  gentle- 
men been  produced  to  contradict  him,  and  why  are  you 
left  to  the  hazard  of  inferring  his  discredit  from  a cross- 
examination  as  to  his  religion  r — Whv  has  not  Lord 
Fingall  himself  been  produced  ? — 1 have  the  honor  to 
see  that  noble  person  now  before  me,  and  he  must  ex- 
cuse me,  if  I observe  upon  the  extraordinary,  and  afflict- 
ing situation,  in  which  the  defence  of  this  prosecution 
has  placed  him — 1 shall  sav  nothing  inconsistent  with 
that  high  respect  for  his  character,  which  1 uuleignedly 
feel,  and  which  I shall  not  be  restrained  from  expressing 
by  the  only  thing  which  could  restrain  me,  his  pre- 
sence : — I know  his  private  worth,  and  his  public  spi- 
rit ; — I have  not  the  slightest  doubt  of  his  meaning  well, 
and  being  actuated  by  pure  and  honorable  motives  in 
all  that  he  has  done  : — though  he  must  allow  me  to  say, 
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that  I consider  him  as  an  instrument  in  the  hands  of' 
others, — as  grievously  mistaken, — and  as  acting  under 
a gross  delusion  : --But  he  must  permit  me  to  express 
what  I feel  for  his  situation,  and  for  the  trial  to  which 
his  noble  heart  has  been  exposed;  when  I see  him  now 
a second  time  condemned  to  sit  by  in  a court  of  justice, 
and  listen  to  advocates  hired  to  deny,  within  those  walls, 
that  conduct  and  those  acts,  which  he  has  been  taught 
out  of  this  court,  to  glory  in,  as  patriotic  and  merito- 
rious; — which  he  has  sanctioned  bv  his  presence  and 
authority,  and  to  the  public  avowal  of  which,  his  title 
of  honor  stands  pledged  in  everv  newspaper  in  the  em- 
pire.— Gentlemen  of  the  Jurv,  I say  as  long  as  Lord 
Fix  gall  sits  silent  in  this  court,  it  is  an  idle  waste  of 
time  to  cross-examine  Mr.  Huddleslcn — it  is  useless,  it 
it  were  possible,  to  represent  him  as  infidel  or  infamous. 
My  Lord  Fingall  sits  there  his  compurgator;  Ins  si- 
lence sets  him  up,  and  supports  his  testimony,  even  if 
it  were  otherwise  exceptionable,  and  upon  that  testimo- 
ny I shall  not  affront  your  feelings  and  your  intellects, 
by  making  another  observation.  But  let  me  turn  again 
to  my  learned  friend  Mr.  Burrqwes,  and  ask  him,  in 
this  part  of  his  case,  how  he  has  supported  his  claims  to 
a national  defence,  and  to  a public  cause  ; — let  me  re- 
mind him,  that  it  is  now  seven  or  eight  months  since  the 
government  of  the  country  has  been  at  issue  with  his 
client  upon  the  one  single  question  ; whether  a com- 
mittee to  be  convened  under  Lord  Fingall’s  proclama- 
tion, (for  such  I must  call  it.)  of  the  resolutions,  of  the 
Sill  of  July,  be  lawful  or  not, — and  that  up  to  this  hour, 
no  man,  in  any  place,  lias  been  candid  or  fair  enough 
to  admit  those  resolutions.  1 know  what  evasive  cir- 
cumlocutions may  be  contrived,  as  substitutes  for  this 
simple  admission.  I can  suppose  the  noble  Lord  to  be 
taught  to  say  in  answer  to  any  question,  “ that  he  is 
engaged  in  a lawful  and  constitutional  pursuit;”  but  I 
knew  } that  up  to  this  hour,  that  meeting  and  those  reso- 
lutions have  never  been  admitted,  and  that  the  allega- 
tion of  their  existence,  lias  onlv  been  encountered  by  a 
cross  examination  into  Mr.  Huddleston's  religious  opi- 
nions. I call,  therefore,  again  upon  Mr.  Burro wes, 
to  weigh  well  his  pretensions  to  the  manly  and  dignified 
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advocacy  of  a great  national  question.  I call  upon  him 
to  lower  his  tone — I say  to  him — Descend  from  your 
iambics, 

Projice  ampullis  sesquipedalia  verba. 

I come  next  to  the  evidence  of  John  Shepherd , and 
shall,  in  the  first  place,  observe,  that  the  gentleman, 
who  cross-examined  him,  must  have  considered  his 
testimony  as  highly  injurious  to  his  client,  if  believed, 
or  he  never  would  have  taken  so  much  pains  to  discredit 
it.  Upon  the  minute  details  of  it,  it  is  quite  unnecessary 
that  I should  descant  I defend  it,  in  abstract,  by 
this  general  observation,  that  he  h is  stated  the  occur- 
rences of  the  3 1 st  of  July , in  Liffey-street  chapel,  to 
have  occurred  in  the  presence  of  great  multitudes,  and 
has  named  several  persons,  all  present  during  this 
trial,  as  having  acted  in  the  election  of  that  day,  not 
one  of  whom  has  been  produced  to  contradict  him.— 
One  of  those  gentlemen  sat  in  the  gallery  while  he 
gave  his  testimony  : — I mean  Dr.  Sheridan , the  person 
alleged  to  have  been  most  active  in  the  proceedings, 
and  a person  whose  production  could  not  have  subject- 
ed him  to  any  risque,  for  lie  is  now  an  acquitted  Dele- 
gate:— he  is  a gentleman  of  profession  and  character  ; 
and  if  Shepherd  either  swore  falsely,  or  inaccurately, 
could  easily  have  contradicted  him  : — a different  line  of 
impeachment,  however,  was  adopt#!  with  this  witness, 
and  as  no  one  else  would  contradict  him,  an  experiment 
was  made  to  make  him  contradict  himself;  whether  that 
experiment  was  successful  or  not,  I frankly  own  that  I 
am  unable  to  assert — I should  rather  suppose  that  it  has 
failed,  because  Mr.  Burrowcs,  in  his  address  to  you, 
made  no  observations  upon  his  evidence,  nor  did  he 
pretend,  that  he  had  contradicted  himself. — Let  it  not, 
however,  be  supposed,  that  1 pledge  myself  for  his  not 
having  done  so: — you,  gentlemen,  must  judge  for  your- 
selves, as  to  the  effects  of  his  cross-examination  ; and  if 
you  are  able  to  form  any  opinion  upon  it,  your  heads 
and  mine  must  be  made  of  very  different  materials.— 
My  learned  friend,  Mr.  Burne,  must  not  suppose  ms. 
to  insinuate,  that  his  disharge  of  that  duty  was  unne- 
cessary or  prolix  \ he  must  permit  me,  however,  to  sav. 
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that  it  was  somewhat  prolonged. — No  one  discharges  his 
professional  duty  with  more  ability  and  effect  than  he 
does,  but  he  will  remember,  (I  am  sure,  I shall  never 
forget  it,)  that  he  cross-examined  John  Shepherd , for 
three  hours  and  a half,  by  Shrewsbury  clock  : — there 
are  limits  to  the  human  faculties,  and  I must  confess, 
that,  at  last,  mine  were  so  exhausted  by  this  process, 
that  I was  unable  to  carry  away  a definite  idea,  or  even 
a distinct  sentence  : — the  victim  on  the  table  at  last 
swam  before  my  eves,  and  some  confused  buzzing 
sounds,  like  the  repetition  of  a catch  word  in  the  exa- 
mination ; notes , drafts , copies , informations , etcetera , 
etcetera , rung  discordantly  in  my  dizzy  head,  and  tin- 
gled in  my  ears. — Gentlemen,  if  such  were  the  effects 
produced  upon  a mere  suffering  auditor,  what  must 
have  been  the  sensations  of  the  witness  himself?  And 
let  me  ask  you,  if  the  man  bad  fallen  into  contradicti- 
ons, and  inconsistencies,  who  could  have  been  surpris- 
ed at  it?  Who  has  sufficient  confidence  in  his  own  me- 
mory or  nerves, — in  his  own  strength  of  body  or  of 
mind,  to  suppose  that  he  could  come  out  from  such  an 
ordeal,  more  than  alive  ? — Let  me  put  it  to  the  candor 
of  my  learned  ^nd  ingenious  friend,  Mr.  Burne,  how 
does  he  suppose  that  he  would  have  endured  such  a peine 
forte  & dure  himself?  Let  him  imagine  himself  nailed 
to  that  chair, — and  that  chair  fastened  to  that  table, — 
and  another  Mr.  Burne, — if  another  could  be  pro- 
cured,— sitting  down  n regular  assault  before  him,  and 
for  three  hours  and  a half,  battering  and  beleaguering 
him  like  a besieged  town  ? Let  me  ask  him  how  he 
thinks  he  would  feel,  about  the  time  that  his  adversary 
became  tired  of  the  attack  ? Really,  gentlemen,  no- 
thing is  so  unfair,  as  to  judge  rashly  of  a man’s  credit, 
who  has  been  exposed  to  such  a trial,  I will  not  say,  that 
the  witness  did  not  sink  in  the  contest ; though  I, cannot 
say  that  he  did  ; but  of  this  I am  sure,  that  if  after  so  ma- 
ny rounds,  he  had  given  in,  the  mere  length  of  the  combat 
would  account  fo'r  the  victory.  We  know,  that  many 
a woman  has  had  to  complain  of  violation,  who  neither 
yielded  to  her  passions,  or  was  overpowered  bv  force  ; 
— but  who  has  been  worn  out  by  the  fatigue  of  resist- 
ance, and  subdued  by  perseverance  ; — whose  lover  has 
succeeded  neither  by  his  beauty,  or  prowess*,— but  be- 


221 


cause  he  was  indefatigable.  Such  a swain  is  irresistible. 
But,  Gentlemen  of  the  Jury,  jests  apart,  what  is  the 
fair  influence  of  such  a proceeding  upon  your  minds, 
and  how  are  men,  acting  upon  their  oaths,  to  treat  such 
an  affront  to  their  understandings  ? You  have  heard 
also,  the  third  witness,  M'Donogh , cross-examined  by 
Mr.  Burton,  without  stint,  and  with  the  same  effect. 
Mr.  Burrowes  has  not  in  his  speech  insinuated,  that 
lie  was  entrapped  into  a single  contradiction  ; but  if  he 
had,  what  a faint  and  fallacious  gleam  would  such  a 
contradiction  have  offered  to  mislead  you, — and  would 
you  allow  yourselves  to  be  directed  by  it,  at  the  desire 
of  those,  who  had  an  opportunity  of  pouring  in  full  and 
unequivocal  daylight  upon  every  thing  doubtful,  and 
who  have  refused  to  do  so?  When,  therefore,  they 
loudly  demand  your  verdict  in  contradiction  to  the  wit- 
nesses, whom  we  have  produced,  let  me  silence  the 
call,  by  pointing  out  to  them,  Lord  Fingall,  and  Mr. 
Hay,  and  Dr.  Burke,  and  Dr.  Sheridan, — and  all 
those  many  persons,  who  could  have  contradicted  every 
particle  of  the  Crown’s  case,  and  whom  they  have  not 
dared  to  bring  forward.  It  was  in  the  consciousness  of 
this  weakness,  that  Mr.  Burrowes  has  called  upon  you 
for  a finding,  not  to  be  built  upon  your  disbelief  of  the 
evidence,  but  upon  your  opinion  of  the  political  influ- 
ence of  your  verdict. — He  has  called  upon  you  for  a 
healing  verdict,  and  has  told  you  that  the  last  verdict 
was  most  healing . Gentlemen,  I shall  never  hear, 
without  reprobation,  such  a call  upon  a Jury  : I trust, 
that  no  such  dreadful  precedent  may  be  established,  as 
the  finding  of  popular  and  political  verdicts.  Jf  the  pub- 
lic mind  requires  to  be  healed,  1 trust  that  the  con- 
sciences of  jurors  may  never  be  bruised  into  a nostrum 
for  the  purpose  ; — that  Jurors  may  never  turn  state  em- 
pirics, and  fancy,  that  they  are  prescribing  for  the  dis- 
tempered commonwealth  ; — that  they  are  politicians, 
and  not  Jurors,  and  that  they  are  at  liberty  to  perjure 
themselves, — for  the  good  of  their  country.  No  verdict 
can  be  righteous,  which  is  not  founded  upon  the  evi- 
dence; and  the  public  weal  can  never  be  advanced  by 
frustrating  the  administration  of  justice.  In  the  name 
of  God,  if  you  disbelieve  the  evidence,  which  you  have 
heard, — nay,  if  you  reasonably  doubt  .it,  acquit  Mr. 


Kir-wan — if  you  do  not,  fabricate  not  doubts  for  your- 
selves, which  no  fair  mind,  or  sound  head,  can  sanction, 
merely  to  achieve  what  you  may  think  a public  good. — 
Take  the  law  from  the  Court,  and  for  the  fact , consult 
your  understandings  and  your  consciences  ; — but  com- 
promise not  your  oaths,  and  trifle  not  with  your  solemn 
duty. 

Gentlemen,  The  law  and  the  fact  of  this  case  were 
not  sufficient  for  those  advocates  of  public  liberty,  who 
defend  Mr.  Kirwan : they  considered  their  defence  in- 
complete, unless  they  attempted  to  non-suit  the  Crown, 
if  I may  say  so,  and  they  have  accordingly  relied  upon 
two  points  of  variance  between  the  indictment  and  the 
evidence,  upon  which  it  becomes  my  duty  to  address 
their  Lordships.  Those  points  were  suggested  yesterday 
by  Mr.  Perrin’s  ingenuity,  and  if  for  a moment,  they 
appeared  embarrassing  to  the  court,  and  deserving  of  a 
serious  answer,  every  one  who  heard  him,  must  attri- 
bute it  to  the  able,  and  eloquent,  and  lawver-like  argu- 
ment, by  which  he  supported,  what,  I think  upon  in- 
quiry it  will  be  found,  even  he  has  failed  to  establish  : — 
The  first  point  is,  that  the  indictment  states  the  resolu- 
tions of  the  9th  of  July,  in  a manner  differing  from  the 
testimony  of  Mr.  HuddLslon , applied  to  that  allegation. 
The  indictment  states,  that  a resolution  was  carried  up- 
on that  occasion,  that  a Committee  of  Roman  Catholics 
should  be  appointed,  to  cause  petitions  to  be  presented 
to  Parliament,  for  the  repeal  of  the  Penal  Laws,  and  to 
procure  signatures  thereto  in  all  parts  of  Ireland ; and 
that  sucb  Committee  should  consist  of  the  Catholic 
Peers,  and  their  eldest  Sons,  of  the  Catholic  Prelates 
and  Baronets,  and  of  ten  Delegates  from  every  county, 
and  five  from  every  parish  in  Dublin.  Mr.  Huddle  ton  s 
evidence  supports  this  indictment  in  all  particulars,  ex- 
cept in  that  part  of  the  resolution  which  relates  to  the 
procuring  signatures  to  the  petition  in  all  parts  of  Ireland — 
upon  that  he  has  been  silent,  and  it  is  alleged,  that  this 
is  a fatal  variance  between  the  indictment  and  the  evi- 
dence. In  the  first  place,  my  Lords,  the  transactions 
and  resolutions  of  the  9th  of  July,  form  no  part  of  the 
offence  imputed  to  Mr.  Kit-wan  by  this  indictment. — 
He  is  charged  with  having  acted  in  an  election  on  the 
31st  of  July?  and  the  resolutions  of  the  9th  of  July,  are 
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merely  stated,  as  introductory  matter  to  that  charge, 
in  order  to  shew,  that  the  election,  in  which  he  acted, 
was  an  election  for  Delegates,  to  sit  in  such  a Committee 
as  is  described  in  the  former  resolutions,  that  is,  a Com- 
mittee to  procure,  by  means  of  petitions,  a repeal  of 
the  Penal  Laws.  That  election  is  the  crime  prohibited 
by  the  act,  and  charged  by  the  indictment,  and  if  every 
thing  necessary  to  constitute  that  offence, — if  the  cor- 
pus delicti  be  all  well  charged  in  the  pleading,  and  sup- 
ported by  the  evidence,  it  is  impossible  to  say,  that 
there  has  been  any  variance,  merely  because  something 
not  necessary  to  the  constitution  of  the  offence  has  been 
stated,  as  inducement  in  the  indictment,  and  not  sup- 
ported by  the  evidence.  For  instance,  if  the  indictment 
had  alleged,  in  the  introductory  part  of  it,  that  one  of 
the  resolutions  was,  that  the  Committee  should  make 
preparations  for  a certain  festival  to  be  afterwards  given, 
and  that  the  witness  had  not  proved  it,  no  one  would 
argue,  tiiat  there  was  a variance  : because  the  preparing 
of  such  a festival  is  not  essential  to  the  offence  prohibit- 
ed by  the  statute,  and  charged  by  the  indictment. — In 
the  same  manner,  procuring  signatures  to  the  petition, 
which  is  the  passage  omitted  by  Mr,  Huddleston , is  no 
part  of  the  offence  charged,  nor  at  all  necessary  to  it, 
and  as  every  thing  substantially  necessary  to  it  has  been 
proved,  as  laid,  it  cannot  be  held  that  there  is  a vari- 
ance. Jn  indictments  for  murder,  the  offence  must  be 
proved  substantially,  and  not  minutely  ; and  an  indict- 
ment, alleging  that  A.  gave  the  mortal  wound,  and  that 
B.  and  C.  were  aiding  and  abetting,  is  supported  by 
proving  that  C.  gave  /the  wound,  and  that  A.  and  B. 
were  aiding  and  abetting. — These  indictments  often 
state  one  kind  of  weapon  and  its  value,  and  the  evi- 
dence is  frequently  of  a different  weapon,  without  any 
proof  of  value,  and  yet  such  indictments  are  well  sup- 
ported. The  true  te*t  is — whether  the  substance  of  the 
offence,  as  charged,  has  been  proved.  The  second  va- 
riance insisted  upon,  is,  that  the  indictment  charges, 
that  the  election,  at  which  Mr.  Kirwan  assisted,  was 
for  a district  in  the  city  of  Dublin , called  St,  Mary's 
Parish , and  that  it  appears  upon  the  evidence,  that 
part  of  that  Parish  is  in  the  county  of  Dublin , inasmuch 
as  the  Catholic  Parish  of  St.  Mary  comprehends  three 
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Protestant  Parishes,  one  of  which  (St.  George's,)  is 
partly  in  the  county  of  Dublin.  This  objection  was 
argued,  as  if  the  indictment  had  alleged,  that  the  Pa- 
rish of  St.  Mary  was  in  the  city  of  Dublin,  and  if  that 
had  been  the  case,  the  evidence  would  certainly  have 
appeared  inconsistent  with  it.  But  your  Lordships  will 
observe,  that  there  is  no  such  allegation  in  the  indict- 
ment, which  merely  alleges,  that  the  district  for  which 
the  election  was  held,  is  in  the  city  of  Dublin,  and  that 
such  district  is  commonly  called  St.  Mary's  Parish. — 
Now  it  is  perfectly  consistent,  that  the  district  for  which 
the  election  was  held,  should  be  all  in  the  city  of  Dub - 
lin,  and  should  be  called  St.  Mary's  Parish,  and  yet 
that  St.  Mary's  Parish  should  not  only  comprehend  all 
that  district , but  also  extend  to  part  of  another  in  the 
county  of  Dublin;  and  it  would  not  follow,  that  such 
district  was  the  less  in  the  city,  or  the  less  to  be  called 
St.  Mary's  Parish,  because  St.  Mary's  Parish  extended 
beyond  that  district.  There  is  a street  in  this  town,  one 
side  of  which  is  in  the  city,  and  the  other  is  in  the 
county,  of  Dublin.  If  I should  say,  that  a certain  man 
lived  in  the  city  of  Dublin , in  a place  called  Great- Bri- 
tain-street,  my  assertion  would  not  be  false,  because 
the  other  side  of  the  street  is  in  the  county  : his  resi- 
dence is  not  the  less  in  the  city,  because  his  opposite 
neighbour  resides  in  the  county ; and  because  Great 
Britain-street  is  a name  common  to  both  their  resi- 
dences : in  truth,  this  is  rather  a question'  for  the  Jury 
upon  the  fact,  than  a variance  between  the  proof  and 
pleading.  If  the  Jury  should  conceive  the  witness  to 
have  sworn,  impliedly,  that  the  election  was  partly  for 
the  county  of  Dublin,  then  the  indictment  which  alleges 
it  to  have  been  at)  election  for  a city  district  might  be 
said  to  be  falsified,  but  no  such  construction  can  be 
given  to  the  evidence  ■■ 


Lord  Chief  Justice. — We  shall  take  care  that  this 
point  be  reserved  for  the  opinion  of  the  Judges,  in  case 
of  a verdict  against  the  Traverser,  and  for  that  purpose 
we  must  get  from  the  Jury  a decision  upon  the  fact, 
whether  the  election  m Li ffey -street  was  confined  to  the 
representation  of  the  inhabitants  within  the  city,  or  em- 
braced the  whole  extent  of  the  parish,  part  of  which  i> 
in  the  county. 
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Mr.  Solicitor  General.  In  that  view  of  the  case, 
see  my  Lords,  and  you,  Gentlemen  of  the  Jury,  what 
are  the  facts  : — The  election  in  Lffey- street , chapel  on 
the  3 1 st  of  July,  takes  place  in  consequence  of  the  re- 
solutions of  Lord  Fingall’s  meeting  on  the  9th  ot  the 
same  month.  That  fact  would  not  be  disputed  any 
where,  but  in  this  Court,  and  there  has  been  abundant 
evidence  of  it.  There  is  but  an  interval  of  twenty-two 
days  between  the  two  meetings.  The  election  takes 
place  in  this  city,  is  declared  to  be  for  a parish,  and  the 
exact  number  of  delegates  is  returned,  which  Lord 
Fjngall’s  resolutions  required  to  be  returned  fora 
parish  in  Dublin . The  persons  concurring  in  the  elec- 
tion, speak  of  a proclamation  which  had  that  day  issued 
from  the  Castle  ; and  that  proclamation  is  in  proof,  and 
refers  to  the  resolutions  of  Lord  Fingall’s  aggregate 
meeting.  Now,  in  those  resolutions  the  Catholics  are 
called  upon  to  return  ten  delegates  for  every  county , and 
five  for  every  parish  iijthis  city  ; and  how  can  it  be  sup- 
posed, that  a parochial  meeting  in  the  citv  of  Dublin , 
which  elects  five  members,  and  no  more,  could  have  had 
it  in  contemplation  to  return  any  of  those  members  for 
the  county,  the  inhabitants  of  which,  if  they  acted  in 
obedience  to  those  resolutions,  must  have  ejected  ten  to 
represent  themselves?  Will  Mr.  AVr^/Fscounseldemon- 
strate,  that  he  has  not  violated  the  la.v  of  the  land,  by 
showing  that  lie  has  disobeyed  the  proclamation  of  Lord. 
Fingall,  and  that  the  election  in  Liffey -street  was  so 
stupidly  managed,  that  contrary  to  the  mandates  of  that  ' 
proclamation,  the  county  of  Dublin  were  to  have  two 
sets  of  representativesconflicting  with  each  other?  But 
upon  what  is  this  alleged  variance  made  to  rest  ? — upon 
the  cross-examination  of  Mr.  Skerh  ird , saving,  upon 
his  belief  and  hearsay,  that  he  understands  that  part  of 
St.  Mary's  catholic  parish,  comprehends  the  parish  of 
St.  George.  No  witness  has  been  produced  to  prove  the 
fact  po^iuvelv  ; and  if  there1  had.  has  any  witness  been 
produced  to  prove  for  what  district  the  election  was  in- 
tended ? I ask  again,  as  in  another  part  of  the  case, 
why  have  not  Doctor  Sheridan,  and  Doctor  Burke  been 
produced?  They  might  have  sworn,  that  the  elec- 
tion was  partly  for  the  county;  they  might  account  for 
the  disobedience  of  Lord  Fingall’s  resolutions,  as  in- 
tentional or  accidental — they  might  have  toid  you,  that 
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they  did  not  intend  to  pursue  them,  and  did  intend  to 
elect  city  delegates  for  the  county,  although  the  county 
was  to  have  elected  members  for  itself ; — or  they  might 
have  asserted,  that  they  blundered  the  election,  and  in 
point  of  fact,  made  a return  different  from  that,  which  was 
required  from  them,  or  that  which  they  wished  to  make. 
But  in  the  absence  of  any  such  testimony,  are  you, 
Gentlemen  of  the  Jury,  to  presume  in  favor  of  Mr. 
Kii  ivan , that  be  and  his  friends  were  acting  in  direct 
contradiction  to  their  own  professed  objects,  and  acquit 
him,  by  implication,  of  having  transgressed  the  law,  by 
convicting  him  of 
rate  intentions? 

Gentlemen  of  the  Jury,  Mr.  Burrowes  has  labored 
to  awaken  your  jealousy,  by  calling  the  present  prose- 
cution an  arbitrary  attack  upon  the  subject’s  right  of  pe- 
titioning, and  he  has  represented  the  King’s  Govern- 
ment, as  having  declared  war  against  the  constitution 
of  the  country. — He  is  nevermore  eloquent,  than  when 
inspired  by  those  ardent  and  virtuous  feelings,  which 
animate  his  zeal  for  the  constitutional  and  free-  principles, 
which  I know  to  be  dear  to  his  heart;  1 must  appeal, 
however,  to  his  cooler  mind,  and  ask  him,  if  the  law 
of  the  country  prohibits  petitioning  by  delegation  ; whe- 
ther those  that  enforce  that  law  can  be  justty  held  up  to 
public  odium,  as  having  taken  up  arms  against  the  con- 
stitution ? And  I would  further  ask  any  man  of  plain, 
unsophisticated  understanding,  uncorrupted  bv  refine- 
ment, whether  he  seriously  believes,  that  such  an  as- 
sembly as  Lord  Fingall’s  resolutions  of  the  9th  of  July 
have  announced  to  the  public,  be  in  reality  a mere,  and 
a fair  proceeding  in  the  exercise  of  the  right  to  petition  : 
I would  ask  him,  whether  an  assembly,  consisting  cf 
between  six  and  seven  hundred  persons,  (for  I believe 
the  Attorney  General  has  much  under-rated  their 
numbers, ) comprehending  all  the  orders  of  the  Roman 
Catholic  people,  partly  self-appointed,  partly  returned, 
bv  all  who  may  choose  to  return  them, — collected  in  a 
theatre,  with  open  galleries,  for  the  admission  of  mobs 
and  note-takers,  sitting  as  long  as  they  please,  from  day 
to  day,  and  month  to  month, — under  no  man’s  controuj, 
subject  to  no  discipline;  debating  publicly  all  descrip- 
tions of  topics,  and  circulating  those  debates  over  the 


having  frustrated  his  own  most  delibe- 
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empire,  by  the  means  of  a licentious  press, — -be  in  rea- 
lity an  association,  for  the  purpose  of  exercising  the  le- 
gitimate right  of  petitioning  the  Parliament : — I rely 
not,  at  this  moment,  upon  the  uncontradicted  testimony 
of  the  witnesses  for  the  Crown,  that  the  members  re- 
turned to  this  Committee  were  to  manage  the  other  af- 
fairs of  the  Catholics,  as  well  as  conduct  their  petition 
tQ  Parliament ; but  I put  it  generally  to  every  man’s 
common  sense,  whither  the  very  formation  of  the  as- 
sembly, bears  any  resemblance  to  the  mere  exercise  of 
the  right  of  petition  ; — whether  any  man  can  believe, 
that  such  a society  would  stop  there  ? — and  whether 
any  established  government  could  be  justified  in  permit- 
ting such  a Committee  to  exist,  if  the  laws  of  the  land 

were  sufficient  to  suppress  it? Mr.  Burrowes  is 

obliged  to  admit,  that  whatever  description  of  assembly  * 
the  Convention  Act  prohibits,  is  in  its  origin  unlawful : — 
he  has  conceded,  that  the  Catholic  Committee  might, 
by  its  conduct  fall  within  the  Convention  Act; — and  thus, 
has  been  compelled  to  argue,  and  he  must  allow  me  to 
say,  he  has  argued  feebly,  that  it  is  upon  its  subsequent 
conduct,  that  its  illegality  must  depend,  and  has  ex- 
posed himself  to  all  those  inconsistencies  which,  on  a 
former  occasion  were  pointed  out,  and  which  result 
from  admitting,  that  an  assembly  may  be  illegal  in  its 
inception,  that  the  magistrate  may  immediately  disperse 
it  as  such ; — that  any  man  taking  the  smallest  part  in  the 
formation  of  it, — even  advertizing  an  election  tor  it, — 
is  guilty  of  a misdemeanor,  although  the  assembly 
should  never  meet ; and  yet  that  its  subsequent  demea- 
nor is  alone  to  decide  on  its  unlawfulness:  I shall  not 
repeat  what  I formerly  said  of  the  dangerous  nature  of 
such  associations,  and  of  the  policy  of  that  law,  which 
being  founded  on  their  probable  mischief,  strikes  at  their 
original  formation  ; but  I ask,  who  can  answer  for  the 
duration  of  such  an  assembly  as  the  Catholic  Committee? 
Mr.  Burrowes  has  been  instructed,  upon  this  occasion, 
to  bespeak  the  favor  of  the  Jury,  by  insinuating,  that 
if  government  had  not  rudely  interfered  with  their 
meeting,  they  would  themselves  have  dissolved  in  a mo- 
ment after  voting  their  petition,  and  have  died  a suicide 
death  in  five  minutes,  after  assembling.  Gentlemen, 
this  was  no  bad  topic  in  a defence  which  rejects  nothing  ; 
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but  in  hinting  such  a result  to  you,  was  Mr.  Burrowes 
obeying  his  instructions,  or  speaking  from  his  expe- 
rience ? Is  such  his  recollection  of  the  sittings  of  the 
Catholic  committee?  Was  he  aware,  that  he  would  be 
called  upon  to  reconcile  such  a suggestion  with  a very 
different  description  of  the  Catholic  Committee  upon  the 
former  trial? — when  in  one  of  the  most  eloquent  pas- 
sages of  the  most  eloquent  speech,  he  not  merely  argued 
upon  the  necessity  for  such  a Committee  perpetually  ex- 
isting,— not  merely  asserted,  that  the  Catholics  never 
had  been  without  such  a Committee  for  half  a century, — 
but  described  in  glowing  language  the  comprehensive 
duties  of  such  a convention, — assembled  for  the  purpose 
of  keeping  up  a perpetual  appeal  to  public  opinion, — 
watching  the  course  of  public  events, — abating  preju- 
dices,— obviating  difficulties, — hovering,  if  I may  say 
so — over  the  Catholic  interests  with  permanent  superin- 
tendance, riding  in  the  whirlwind,  and  taking  their 

chance  of  directing  the  storm? If  Mr.  Burrowes 

be  now  instructed  to  talk  of  their  five  minutes  existence, 
and  their  suicide  dissolution,  let  me  suppose  for  a mo- 
ment that  those  who  have  instructed  him  so  to  speak, 
had  shortly  before  they  so  instructed  him,  at  what  he 
calls  a memorable  festival,  pledged  themselves  and  him 
to  a different  sentiment.  Let  me  suppose,  that  they  had 
announced  by  one  of  the  solemnities  of  such  a meeting, 
their  prayer  “ that  the  Catholic  Committee  might  be 
dissolved  by  Catholic  emancipation,” — and  ihiis  of  ne- 
cessity have  implied  their  determination,  that  the  Com- 
mittee should  permanently  continue,  until  Parliament 
should  have  conceded  to  their  wishes,  and  yielded  the 
last  trench  in  the  contest.  I would  then  desire  him  to 
reconcile  his  former  and  his  present  speech  with  each 
other,  and  with  his  client.  I would  ask  him,  whether  it 
was  a justifiable  charge,  which  accused  the  Government 
of  a wish  to  obstruct  the  subject's  right  to  petition,  be- 
cause thev  put  in  force  the  law  against  unlawful  assem- 
blies ? And  I would  tell  him,  that  those  against  whom 
he  directs  the  charge,  are  as  much  attched  to  the  free 
constitution  of  the  country,  as  he  is  himself,  and  be- 
cause I value  and  cherish  the  sacred  right  of  petitioning, 
I trust,  not  merely,  that  it  mav  never  be  invaded  and 
never  forfeited, — but  that  it  may  never  be  abused. 
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I wish,  that  he  had  spared  another  topic,  and  liatl 
not  charged  the  government  of  the  country  with  a de- 
termination to  put  down  the  catholic  people.  I should 
hope,  and  I believe,  that  those  words  hastily  escaped 
his  lips,  and  that  he  had  scarcely  uttered  them,  till  he 
wished  to  retract  them.  They  suit  not  with  his  charac- 
ter, who  is  less  distinguished  by  splendid  talents,  than 
by  the  virtues  of  his  heart,  and  who,  I am  sure,  would 
not  condescend  to  adopt  the  vulgar  calumny,  which 
flings  indiscriminate  ohloquv,  and  imputes  intolerance 
and  bigotry  to  every  man  engaged,  however  conscien- 
tiously, in  the  discharge  of  public  duty.  I shall  not 
deny,  that  the  imputation  coming  from  him  wounds 
me ; and  that  1 had  hoped  that  in  twenty  years,  in 
which  l have  not  ceased  to  love  and  admire  him,  and 
in  which  I have  labored  to  deserve  his  esteem,  I had 
not  earned  the  character  of  a bigot:  I acquit  him  of 
intending  such  a charge— but  those,  who  are  every 
day  indulging  in  such  an  accusation,  little  know  the 
men  against  whom  the)*  direct  it;  they  little  know  tae 
exalted  and  noble  personage,  who  presides  in  the  go- 
vernment of  this  country,  or  the  character  of  those,  who 
have  the  honour  to  serve  him,  if  they  suppose  them  to 
be  actuated  by  bigotry  and  intolerance;  or  of  preju- 
dice against  our  fellow  subjects,  on  account  of  their  reli- 
gious opinions.— Intolerance  !— every  sound  under- 
derstanding  condemns,  and  every  honest  heart  abhors 
such  a sentiment.  There  is  no  man  who  will  not  em- 
brace the  abstract  principle  of  toleration— there  is  no 
man,  who  will  not  deny,  that  religion  is  a question  be- 
tween man  and  his  God.— and  that  every  man  should 
be  unmolested  in  the  free  exercise  of  his  particular 
faith.  What  is  so  strongly  expressed  in  the  introduc- 
tory resolutions  of  the.  9th  of  July,  to  which  Lord  Fin- 
gall’s  name  appears,  is  a truism  and  lirst  principle  As 
a first  principle,  no  one  will  deny,  that  civil  disabilities 
ought  not  to  affect  a man  , for  his  speculative  tenets — 
as  a first  principle,  I would  say,  that  the  privileges  of 
every  free  country,  ought,  like  the  mercy  of  Heaven,  to 
be  open  to  all  persuasions,  and  that  my  political  opi- 
nions would  not  less  revolt  against  an  exclusive  consti- 
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tution,  than  my  religious  principles  would  be  shocked  bv 
an  exclusive  salvation.— -Those  principles,  founded  upon 
abstract  justice,  ought  to  be  strained  to  the  highest  in 
their  application  to  the  affairs  of  mankind  ; — but  what 
is  their  application,  and  by  whom  is  it  to  be  made  ? 
With  relation  to  the  affairs  of  Ireland,  the  prevailing  de- 
lusion of  the  country,  consists  in  always  treating  the 
question  of  catholic  emancipation,  as  a question  of  me- 
taphysical first  principle,  and  in  representing  the  Penal 
Code  as  an  original  aggression,  committed  by  persecu- 
tion and  intolerance,  against  the  professors  of  the  catho- 
lic faith. — Those  who  reason  so,  much  mistake  and 
much  forget.  The  Penal  Code  grew  out  of  political 
events,  connected  with  the  most  calamitous  periods  of 
our  history,  and  is  the  fruit  of  civil  discord  and  distracted 
times — I wish  not  to  recal  the  memory  of  those  mis- 
fortunes—-that  they  should  have  produced  a necessity 
for  such  laws  every  one  must  lament— that  such  neces- 
sity should  have  ceased,  and  that  the  severest  provisions 
of  those  laws  should  have  been  repealed,  every  one  must 
rejoice.  But  with  respect  to  what  remains,  the  wisest 
and  the  best  of  men  in  the  empire  differ  from  each  other, 
both  as  to  the  principle,  the  time,  and  the  degree. 
Some  of  the  warmest  advocates  of  the  measure,  consider 
it  a serious  question  of  concession  on  the  one  hand,  and 
security  on  the  other;  and  would  tremble,  rashly  to 
apply  an  abstract  principle  to  an  established  order  of 
things,  without  providing  against  all  the  danger,  which 
even  the  best  changes  are  calculated  to  produce  in  po- 
litical concerns.  What  then  is  the  fair  result  from  the 
tendency  of  this  grave  and  comprehensive  and  delicate 
question  ? Surely,  every  man  attached  to  the  peace  of 
bis  country,  must  answer, — leave  it  to  parliament.  En- 
trust it  not  to  popular  discussion  and  agitation,  alarming 
in  proportion  to  its  importance,  in  self-created  conven- 
tions. Let  the  Catholics  approach  the  throne  and  the 
legislature  writh  their  petitions,  in  the  manner  in  which 
they  well  know  that  they  may  be  conducted  ; but  let 
them  not  suppose,  that  those  petitions  are  to  be  made 
a pretence  for  a distinct  and  Catholic  parliament.  The 
wisdom  of  the  legislature  must  be  supposed  adequate  to 
the  difficulties  of  the  empire,  and  to  that  wisdom  let 
them  be  submitted. — I mean  not  to  adopt  a course. 
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which  I have  reprehended  in  another,  and  discuss  a po- 
litical question  in  a court  of  justice : I am  no  political 
character,  but  I am  anxious  to  repel  the  charge  of  bigo- 
try, and  to  disabuse,  if  possible,  that  prejudice  which 
would  identify  an  opposition  to  the  Catholic  Committee, 
with  intolerance  to  the  Catholic  religion. — I trust,  that 
it  is  neitheir  bigotry  or  intolerance  to  maintain  the  law 
and  the  public  peace  ; and  I am  sure  that  no  man,  whe- 
ther he  is  bound  by  official  duty,  or  interested  indivi- 
dually in  the  tranquillity  of  the  country,  can  answer  it 
to  himself,  if  he  stands  by,  and  sees  a self-created  Con- 
vention defying  the  laws,  and  bearding  the  government. 
Let  the  Catholics,  I repeat  it,  pursue  their  object  legi- 
timately ; but  let  them  not  cut  their  way  to  the  temple 
of  the  constitution  through  the  wounded  laws  of  the 
land  : — That  cannot  be  permitted. — I trust,  that  parlia- 
ment may  throw  the  portals  of  that  temple  open  to  them, 
as  my  heart,  as  far  as  it  is  consistent  with  the  interests 
of  the  empire,  the  connection  of  the  islands,  and  the 
safety  and  integrity  of  the  constitution  : I trust,  that  the 
legislature,  in  its  comprehensive  wisdom,  may  so  adjust 
and  reconcile,  and  secure  the  interests  of  all,  that  a sys- 
tem may  be  established, — which,  though  not  young,  I 
hope  I may  live  to  see  : — which  will  leave  to  the  Catho- 
lic nothing  to  complain  of,  and  to  the  Protestant,  nothing 
to  fear.  But  is  this  desirable  consummation  to  be  at- 
chieved  by  the  formidable  and  illegal  assumption  of  the 
Catholic  Committee  ? I speak  with  alarm  and  reproba- 
tion of  that  Committee,  as  a body — I know,  at  the  same 
time,  that  many  of  its  members,  several  valuable  men 
in  my  own  profession; — the  noble  lord  who  has  attended 
during  the  greater  part  of  this  trial,  and  his  friends  and 
connections  engaged  in  it  originally  with  fair  objects  and 
pure  motives,  not  knowing  that  they  were  violating  the 
laws  of  their  country,  and  blind  to  the  danger  of  such  an 
association,  and  the  mischiefs  into  which  it  precipitates 
the  most  innocent  and  well  meaning:  but  while  I do 
justice  to  their  motives,  1 shall  not  shrink  from  speak- 
ing my  mind  of  the  body  to  which  they  belong,  and 
shall  assert  my  firm  conviction,  that  the  Catholic  Com- 
mittee has  been  the  deadliest  foe  of  the  Catholic  cause, 
and  has  been  calculated  beyond  all  other  measures,  t« 
disgust  its  friends,  and  give  triumph  to  its  enemies. — 
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What  I repeat,  i$  the  pretence  for  this  frantic  project  of 
a convention  ? — A proceeding  only  calculated  for  a dis- 
organized government,  and  an  extreme  case  ? Are  these 
the  days  of  Runimede  and  the  revolution?  Has  our 
King  rebelled  against  his  subjects  like  J^hn^  or  abdi- 
cated them  like  James ? Has  any  thing  happened  to 
put  the  people  upon  constituting  a new  representative  ? 
—-Our  empire  is  powerful,  our  constitution  is  free,  our 
administration  of  justice  is  perfect,  our  parliament  is  en- 
lightened, our  prince  is  magnanimous  ; we  enjoy  every 
blessing,  that  should  inspire  love  for  our  country,  and 
courage  to  defend  it. 

Gentlemen,  I have  disclaimed  the  right  of  calling 
upon  you  for  a healing  verdict  ; but  allow  me  to  sav, 
that  if  you  are  satisfied  of  Mr.  Kir  win's  guilt,  (and 
otherwise  I wish  not  for  his  conviction),  I doubt  knot 
that  your  decision  will  be  salutary  to  your  country. 
Punishment  is  not  the  object  of  this  prosecution,  which 
is  not  vindictive,  but  exemplary:  [ trust,  that  its  effects 
will  be  to  bring  back  to  their  habitual  respect  for  the 
laws  of  their  country,  the  noble  lord,  and  honorable  and 
worthy  men  who  have  been  misled  upon  the  Conven- 
tion Act,  who  have  been  induced  to  persevere  in  its  vio- 
lation by  error,  and  who  have  unfortunately  engaged 
themselves  in  the  infatuated  project  of  establishing  the 
Catholic  Committee. — I trust  that  their  eyes  may  be 
opened  ; that  thev  may  not  be  influenced  by  false  shame 
to  persevere  in  what  is  wrong,  but  feel,  that  true  pride 
and  honor  consist  in  acknowledging  and  retracting  a 
fault.  1 trust  that  their  example  may  followed  by 
others  ; that  harmony  may  be  restored  amongst  us,  and 
that  the  consequence  of  this  trial  may  be  the  establish- 
ment of  the  law,  and  the  pacification  of  the  country. 
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LORD  CHIEF  JUSTICE  DOWNES. 

Gentlemen  of  the  Jury , 

The  importance  of  fhe  case,  which  is  now  before 
you,  makes  it  less  to  be  regretted  that  so  much  time 
has  been  taken  up  ; a great  portion  of  it,  however,  has 
been  occupied  by  discusions  with  which  we  have  no- 
thing to  do,  being  merely  political,  much  more  fit  for 
Parliament  than  for  this  Court,  and  with  arguing  ob- 
jections, which  do  not  press  upon  the  Jury  for  their 
consideration  ; the  facts  and  the  matter  really  existing 
in  the  cause,  for  your  consideration  (attending  to  them, 
and  not  to  irrelevant  topics)  are  confined  to  a narrow 
compass. 

Gentlemen,  the  Traverser  stands  indicted  foran  of- 
fence, which  you  are  to  try,  whether  he  has  committed 
or  not.  He  is  charged  with  having;  acted  and  voted,  at 
an  election  for  a representative  of  a particular  kind — 
that  is  the  direct  fact  charged  upon  him.  It  will  be  for 
you,  under  the  circumstances  which  have  been  proved, 
to  say,  whether  that  fact  lias  been  proved,  to  your  sa- 
tisfaction, and  if  so,  whether,  as  the  law  shall  be  stated 
to  you,  it  be  an  offence. 

Gentlemen,  the  indictment  against  the  traverser  states, 
that  a meeting  was  held  on  the  9th  of  July  last,  in  Fish- 
amble-street — that  the  persons  assembled,  contriving 
and  intending  that  an  assembly  should  be  thereafter 
held,  to  represent  a great  class  of  his  Majesty’s  sub- 
jects, the  Roman  Catholics  of  Ireland — that  the  mode, 
and  manner,  and  description  of  the  representation, 
which  was  to  be  constituted,  were  delineated  by  cer- 
tain resolutions.  Gentlemen,  it  will  be  enough  for  me 
to  state,  from  the  resolutions,  the  construction  of  the 
assembly  to  be  thereafter  held,  whic  h was  to  consist  of 
the  Catholic  Peers,  their  eldest  Sons,  the  Prelates  of 
the  Catholic  Church  in  Ireland — the  Catholic  Baronets 
— ten  persons  to  be  appointed,  or  chosen  by  the  Ca- 
thodes in  each  county,  the  Survivors  of  the  Delegate* 
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of  1793,  to  constitute  an  integral  part  of  that  number, 
and  also  of  Jive  persons  from  each  parish  in  Dublin , 
and  that  assembly,  thus  constituted,  is  stated,  in  the  in- 
dictment, to  have  been  for  the  purpose  of  exercising 
an  authority  to  represent  the  Roman  Catholic  inbabi- 
tanis  of  Ireland , of  procuring  an  alteration  of  matters, 
established  by  law  in  church  and  state,  and  under  pre- 
tence of  petitioning  Parliament.  Gentlemen,  the  De- 
fendant is  then  charged,  not  with  any  act  done  at  this 
meeting,  (for  at  the  first  meeting  of  the  9th  of  July,  it 
uoes  not  appear,  nor  is  it  alleged,  that  he  was  present) 
but  with  acting  in  conformity  with  those  resolutions, 
and  he  is  charged  precisely  with  this,  that,  in  order  to 
assist  in  the  formation  of  an  assembly  of  the  descrip- 
tion which  I have  stated,  and  to  carry  the  resolution  of 
the  9th  of  July  into  effect,  an  assembly  was  field  on  the 
3 1st  of  July , 22  days  after,  at  Lijfey -street,  in  order 
to  elect  Jive  persons,  to  represent  a district  in  the  city 
of  Dublin  ; commonly  called  the  parish  of  St.  Mary; 
that,  at  that  assembly,  Doctor  Sheridan  was  appointed 
one  of  the  persons,  to  act  as  a representative  of  the  Ro- 
man Catholic  inhabitants  of  that  district,  in  the  Com- 
mittee proposed  to  be  formed,  and  that  the  Traverser 
acted,  and  voted  in  that  election. 

Gentlemen,  That  is  the  import  of  the  first  count  in 
the  indictment. — There  is  a further  charge  in  the  se- 
cond  count,  which  abstracts  itself  from  the  considera- 
tion of  the  resolutions  of  the  9th  of  July , and  states 
generally,  that  the  Traverser  acted  in  a meeting  held 
on  the  3 1st  of  July,  for  the  purpose  of  electing  and 
appointing  five  persons  to  represent  that  district,  in  a 
future  assembly,  which  is  described,  and  is  of  tbe  same 
nature  with  that  described  in  the  first  count,  that  is,  an 
Assembly  formed  with  an  intent  to  procure  an  altera- 
tion of  matters,  established  bylaw,  in  church  and  state, 
under  pretence  of  petitioning. 

Gentlemen,  To  establish  these  facts,  three  witnesses 
have  been  examined  ; the  first  of  whom,  Mr.  Huddle- 
ston, speaks  to  the  assembly  of  the  9 th  of  July  ; he  has 
told  you,  tbatamongthe  persons  there  assembled,  there 
were  persons  of  great  property,  and  of  high  character, 
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and  respectability.  He  stated  the  resolutions,  which 
were  passed,  one  of  which  corresponded  with  the  in- 
dictment, as  to  the  description  of  the  persons  to  com- 
pose the  assembly  which  was  directed  to  be  formed, 
and  it  appears  upon  his  testimony,  if  you  believe  him, 
that  such  assembly  was  to  prepare  a petition,  on  behalf 
of  the  Catholic®,  to  promote  a repeal  of  the  penal  laws, 
and  that  it  was  to  consist  of  the  Catholic  peers,  their 
eldest  sons,  catholic  prelates,  baronets,  and  ten  persons 
from  each  county  in  Ireland,  and  jive  persons  from 
each  parish  in  Dublin. 

Gentlemen,  This  testimony  goes  directly  to  this 
matter,  and,  if  you  believe  him,  the  meeting  of  the  9th 
of  July,  by  their  resolution,  as  charged  in  the  indict- 
ment, directed  such  assembly  to  be  formed,  as  tiie  in- 
dictment charges.  Then,  there  are  two  witnesses  de- 
posing to  the  facts,  of  a meeting  heid  at  Lijf'eij- street, 
on  the  31st  of  July . I need  not  minutely  state  what 
these  witnesses  have  said,  as  you  have  taken  notes  of 
their  testimony — Each  of  tnem  deposes  to  the  same 
facts;  many  observations  have  been  made  upon  what 
they  said ; it  is  enough  for  me  to  say,  that  both  agree 
in  the  material  circumstances,  that  an  assembly  met  on 
the  31st  of  July,  in  the  chapei  in  Liffey-street — that  at 
that  .assembly,  it  was  proposed  to  appoint  five  persons 
to  represent  the  Roman  Catholic  inhabitants  of  St. 
Mary' s parish,  to  present  their  petition,  and  to  trans- 
act the  other  business  of  the  parish,  at  the  General 
Committee  ; and  Gentlemen,  you  will  observe,  that  by 
the  resolutions,  stated  by  Mr  Huddleston,  a Committe 
was  to  be  formed,  consisting  of  Catholics,  of  whom  ten 
were  to  be  chosen  from  each  county,  and  jive  from  each 
parish  in  Dublin. — These  five  persons  were  to  repre- 
sent the  Catholics  of  that  parish  in  the  General  Com- 
mittee. The  witness  then  proceeded  to  show,  how  that 
election  took  place  ; that  it  was  proposed,  that  seven 
persons  should  be  nominated,  who  should  retire,  and 
choose  the  five  persons  who  were  to  sene;  that  seven 
persons  were  accordingly  named  ; the  chairman  nam.ng 
the  first,  that  person  naming  a second,  and  so  on,  until 
the  number  was  complete.  That  these  seven  retired,  and 
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after  some  time,  returned  with  a list  of  names  ; that  a 
question  was  put  upon  each  name,  and  that  Dl*.  Sheri- 
dan was  unanimously  elected.  The  other  four  were 
also  elected;  some  objection  was  made  to  one,  on  ac- 
count of  absence— but  all  the  rest  were  elected  unani- 
mously.— Gentlemen,  those  witnesses  have  gone  fur- 
ther, and  told  you,  that  some  of  those  persons,  upon 
being  elected,  accepted  the  trusts,  and  that  the  Tra- 
verser rose,  and  thanked  the  assembly,  and  promised 
to  execute  the  trust  reposed  in  him. 

Gentlemen,  these  witnesses  have  been  cross-ex- 
amined at  great  length,  with  a view,  (and  if  Counsel 
have  succeeded  in  that  view,  to  your  satisfaction,  it  will 
put  an  end  to  the  cause),  so  to  diminish,  or  destroy 
their  credit,  as  to  render  you  incapable  of  believing 
the  facts  to  which  they  have  sworn. — Gentlemen,  it 
does  appear  that  the  recollection  of  the  two  last  wit- 
nesses is  now  represented  to  you,  more  full  in  the  ac- 
count of  the  resolutions  and  proceedings  described  to 
you,  than  upon  a former  occasion  ; one  of  them  states, 
that  he  has  refreshed  his  memory  by  notes  subsequent- 
ly found,  which,  upon  the  former  occasion,  he  had  not. 
— These  notes  were  produced,  but  were  not  read. — 
We  know  not  their  contents,  and  cannot  judge  of 
them  ; — but  the  character  and  conduct  of  the  witnesses 
have  been  examined  into  by  a laborious  cross-exami- 
nation. I shall  not  go  through  it ; but  you,  Gentlemen, 
will  determine  what  effect  it  has  upon  your  minds; 
whether  it  so  reduces  the  credit  of  the  witnesses,  as 
that  you  cannot  believe  them  in  the  facts,  which  they 
attest  and  which  are  necessary  to  bring  the  charge 
home  to  the  Traverser. 

Gentlemen,  Upon  the  part  of  the  Traverser,  the 
case  is  rested  upon  an  alleged  defect  in  the  evidence, 
and  upon  a supposition  that,  if  the  facts  be  true,  which 
the  Counsel  for  the  'Traverser  do  not  admit,  no  case  of 
crime  is  made  out  against  him. — Gentlemen,  with  re- 
gard to  the  weakness  of  the  case  on  the  part  of  the  pro- 
secution, you  will  judge,  whether  you  can  reasonably 
doubt  the  truth  of  the  facts,  which  have  been  sworn  to  ; 
you  will  reflect,  and  see,  whether  you  can  doubt  what 


237 


Mr.  Huddleston  stated,  respecting  the  first  meeting,  its 
existence,  and  its  acts  ; whether  you  can  doubt  the 
truth  of  the  facts  stated  by  the  two  other  witnesses,  re- 
lative to  the  second  meeting,  its  acts,  and  the  acts  of 
the  Traverser. 

Gentlemen,  If  von  have  a rational  doubt — not  a mere 
capricious  difficulty, — but  the  rational  doubt  of  sensible 
men,  of  the  facts,  which  have  been  so  sworn,  v ' must 
acquit. 

Gentlemen,  If  vou  have  any  rational  doubt  of  the 
connection  between  the  two  assemblies,  the  first  count 
will  be  out  of  the  case; — but  vou  will  recollect,  that 
the  resolutions  of  the  9th  of  July,  * vou  believe  the 
witness,  direct  a Committee  of  th<  Catholics  01  / edandy 
to  be  formed  ; — how  that  Meeting,  or  Comm  nice  is  to 
be  formed, — and  that  among  the  parts  of  its  i or  mat;  on  9 
are  to  be  five  persons  from  each  parish  in  Dublin  ; and 
whether  you  can  doubt,  that  such  election  taking  place 
twenty-two  days  after ; at  which  election,  five  were 
elected  ; the  object  of  which  is  declared  to  be,  to  repre- 
sent the  Catholic  inhabitants  of  the  parish  at  the  general 
Committee,  and  at  which  election,  if  you  believe  the 
witness,  the  proclamation  of  Government  was  mention- 
ed as  issued,  or  expected,  on  that  day,  to  prevent  the 
existence  of  such  a meeting,  or  such  an  election ; and 
which  proclamation  is  admitted  to  have  issued  on  that 
day  ; whether  these  circumstances  leave  smv  rational 
doubt  of  the  connection  between  the  assemblies,  will 
be  matter  for  your  determination. 

Gentlemen,  In  addition  to  what  I have  already  said, 
it  is  right  to  observe,  what  has  been  strongly  put  upon 
the  part  of  the  prosecution,  that  t fie  facts  so  stated,  by 
these  witnesses,  are  represented  to  have  pa^cd  in  nu- 
merous assemblies,  and  the  material  facts  t<>,  by 

those  witnesses,  are  uncontradicted  by  any  i Mce. — 

As  to  what  they  have  stated,  respecting  ti  once 

of  those  assemblies,  if  they  did  not  mot;  at:  a nothing- 
could  be  easier,  one  would  imagine,  tji m to  } that 

there  were  no  such  Meetings  upon  th*  9th,  ;i>i  of 

July,  if  there  were  such  meet  ngs,  ami  the  inie.'Ses 
misrepresented  what  passed  at  either  of  • , it  must 

have  been  easy  to  produce  numerous  wime - es  to  con- 
tradict them.  They  themselves  pointed  out  persons 
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here  in  Court,  who  were  present  at  the  meeting  they 
speak  of. — What  those  witnesses  have  sworn  upon  this 
trial  was  well  known  to  tho^e  concerned  for  the  Tra- 
verser, and  they  must  hare  been  aware,  that  these  wit- 
nesses would  prove  those  facts.  The  former  trial  had 
made  their  testimony  public,  and  it  is  admitted  and  al- 
leged Gn  both  sides,  that  the  case  conies  before  you,  on 
the  testimony  of  the  same  witnesses. 

Gentlemen,  You  will  consider  the  weight  of  the  ob- 
servation, which  lias  been  made  upon  the  non-produc- 
tion of  evidence  on  the  part  of  the  Traverser; — in  mv 
apprehension,  it  well  deserves  your  consideration. 

Gentlemen,  If  these  witnesses  have  satisfied  you,  be- 
yond all  rational  doubt,  that  those  assemblies  met  and 
acted  in  the  manner,  which  the  witnesses  have  des- 
cribed, it  then  becomes  necessary,  that  we  should  in- 
form you,  how  the  Law  stands,  as  applicable  to  such 
Meetings,  and  their  acts. — Gentlemen,  the  law  has  re- 
ceived from  able  Counsel,  both  upon  this,  and  upon  a 
former  trial,  elaborate  and  able  di>cmsion  ; the  subject 
has  been  carefully  considered  by  every  one  of  us  ; we 
have  had  repeated,  and  frequent  conferences  upon  it ; 
there  has  been  no  objection  made,  which  has  not  been 
canvassed,  and  become,  with  us,  an  object  of  deliberate 
consideration,  and  upon  the  law,  as  applicable  to  this 
subject,  I am  authorised  by  my  Brethren  to  state,  that 
no  manner  of  doubt  exists  in  our  minds. 

Gentlemen,  The  legal  question  arises  upon  the  con- 
struction of  an  Act  of  Parliament,  made  in  the  year 
1193,  entitled  “ An  Act  to  prevent  the  Election,  orap- 
“ pointment  of  unlawful  Assemblies,  under  pretence  of 
11  preparing  or  presenting  public  Petitions,  or  other 
«<  Addresses  to  his  Majesty,  or  the  Parliament.”  It  is 
not  imputed  to  the  Traverser,  that  he  has  been  guilty 
of  any  degrading,  unworthy,  or  immoral  act;  or  anv 
act  illegal,  abst*.  acted  from  the  consideration  of  the  Act 
of  Parliament,  which  I am  going  to  state  ; but  the 
question  will  be,  whether  he  has  violated  the  provisions 
of  that  Act. 

Gentlemen,  It  is  an  Act  made  in  great  political  pre- 
caution, and  with  respect  to  this  act,  like  all  others, 
we,  who  sit  here, — not  to  alter,  make,  or  correct  the 
law,  but — to  declare  it,  are  to  suppose  that  this,  like 
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all  other  laws,  has  been  made  upon  due  consideration, 
and  upon  principles  of  sound  public  policy,  and  neces- 
sity. It  is  not  for  us  to  oppose  the  declared  will  of  Par- 
liament ; to  discuss  the  subject  upon  topics,  fit  only  for 
Parliamentary  debate,  or  to  set  our  understanding  in 
competition  with  the  wisd  in  of  the  Legislature;  but  it 
is  our  duty  to  pronounce  upon  the  law,  as  we  find  it, 
and  feel  it ; and  even  though  it  may  bear  hard  upon  an 
individual,  we  are  not  to  he  influenced  by  that  conside- 
ration ; but  it  is  our  duty  to  pronounce  what  the  law 
is,  in  all  cases  whatever, — however,  we  may  in  some, 
feel  for  the  accused. 

Gentlemen,  This  is  an  Act  of  Parliament,  having  for 
its  object,  not  so  much  the  punishment  of  the  members 
of  such  assemblies,  as  are  described  in  it,  as  the  actual 
prevention  of  the  existence  of  such  assemblies ; it  is  not, 
that  a representative  assembly  is  to  meet,  and  that  the 
officers  of  the  law  and  Government  are  to  wait  and  see, 
whether  they  will  do  any  thing  hostile  to  the  laws;  but 
the  object  of  the  act  is,  the  prevention  of  a representa- 
tive assembly,  having  such  objects,  as  are  mentioned 
in  the  statute,  from  ever  meeting.— It  declares,  that  if 
such  assembly  meets,  it  is  an  unlawful  assembly  ; and 
attacks  the  very  commencement  of  its  formation,  with 
a view  to  prevent  its  existence. — It  does  not  do  this, 
upon  the  notion,  that  such  assemblies  are  always,  and 
of  necessity,  mischievous;  that  they  cannot  meet  with- 
out doing  wrong  ; but  it  is  a precautionary  act,  and  it 
recites,  that  the  eleciion  or  appointment  of  assemblies, 
purporting  to  represent  the  people,  or  any  description, 
or  number  of  the  people  of  this  nation,  under  pretence 
of  preparing,  or  presenting  petitions,  complaints,  re- 
monstrances, declarations,  and  other  addresses,  to  the 
King,  or  to  both,  or  either  of  the  Houses  of  Parliament, 
for  altering  of  matters  established  by  law,  or  redress  of 
alleged  grievances  in  Church  and  State,  may  be  made 
Use  of  to  serve  the  end  of  factious,  and  seditious  per- 
sons, to  the  violation  of  the  public  peace,  and  the 
great  and  manifest  encouragement  of  riot,  tumult,  and 
disorder.  This  preface  of  the  act  is  not  introduced,  or 
accompanied  by  a statement,  that  such  assemblies  are 
in  their  own  nature  necessarily  productive  of  mischief; 
but  that  such  assemblies  are  readily  capable,  w hen  met. 
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of  being  turned  by  factious  persons  to  improper  or  mis- 
chievous purposes,  and,  therefore,  the  statute  has  de- 
clared and  enacted,  that  all  assemblies,  committees,  or 
other  bodies  of  persons  elected,  or  in  any  other  manner 
constituted,  or  appointed  to  represent,  or  assuming  or 
exercising  the  right,  or  authority  to  represent  the  peo- 
ple of  this  realm,  or  any  number  or  description  of  the 
people  of  the  same,  or  the  people  of  any  province, 
county,  city,  town,  or  other  district  within  the  same, 
under  pretence  of  petitioning  for,  or  in  any  other  manner 
procuring  an  alteration  of  matters  established  by  law  in 
Church  and  State,  are  unlawful  assemblies. 

It  then  proceeds,  if  possible,  to  prevent  the  existence 
of  such  assemblies,  and  the  means  taken  are  by  enact- 
ing that,  if  anv  person  shall  give,  or  publish,  or  cause 
or  procure  to  be  given,  or  published,  any  written  or 
other  notice  of  election,  to  be  holden,  or  of  any  man- 
ner of  appointment  of  any  person,  or  persons,  to  be 
representative,  or  representatives,  delegate,  or  dele- 
gates, or  to  act  by  any  other  name,  or  description  what- 
ever, as  representative  or  representatives,  delegate  or 
delegates,  of  the  inhabitants  of  any  province,  county, 
city,  town,  or  other,  district  within  this  kingdom,  at 
any  such  assembly,  shall  be  desmed  guilty  of  a high 
misdemeanor. — From  which  it  seems  to  us,  that  the 
Legislature  has  made  it  a distinct,  and  substantive  of- 
fence, to  publish  a notice  of  such  intended  election,  and 
it  equally  makes  it  an  offence  to  attend,  and  vote,  and 
act  at  such  election  ; and  it  seems  to  us,  that  this  is  a 
distinct  and  substantive  offence  in  the  parties  so  acting, 
the  very  moment  such  election  is  made,  and  before  the 
assembly,  to  which  the  persons  have  been  so  elected, 
has  actually  met. — The  statute  then  proceeds  to  except 
and  provide,  that  nothing  shall  be  construed  to  extend 
to,  or  affect  elections  to  be  made  by  bodies  corporate, 
according  to  their  charters  and  usages,  and  also  that  no- 
thing in  the  act  contained,  shall  be  construed  in  any 
manner  to  prevent  or  impede  the  undoubted  right  of  his 
Majesty’s  subjects  of  this  realm  to  petition  his  Majesty, 
or  both  Houses,  or  either  House  of  Parliament,  for  the 
redress  of  any  public  or  private  grievance. 

Gentlemen,  We  have  already,  upon  a former  occa- 
sion, declared  our  opinion,  upon  the  true  construction 
of  this  law*  we  have,  however,  allowed  further  discus- 
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sion  upon  it,  by  the  Counsel  for  the  Traverser;  and  I 
will  advert,  to  most,  or  all  of  the  objections,  which 
have  been  made  to  the  construction  given  by  us,  to  the 
act. 

It  has  been  argued,  that  an  assembly,  to  fall  within 
the  penalty  of  this  act,  must  be  a representative  assem- 
bly, representing  part -of  the  King’s  subjects,  . and  meet- 
ing, under  pretence  of  petitioning  ; and  the  argument 
urges,  that  the  meeting,  must  be  under  a false  pretence 
of  petitioning. 

Gentlemen,  In  my  apprehension,  that  construction 
would  but  little  accord  with  the  provisions  and  objects 
of  the  Act — the  objection  is  founded  upon  the  meaning 
of  the  word  “ pretence  in  cannot  be  denied,  that 
the  word  “ pretence,”  in  various  instances,  is  used 
w ith  various  significations,  according  to  the  nature  of 
the  subject  matter,  to  which  it  is  applied  ; it  occurs  in 
various  Acts  of  Parliament; — in  some  instances,  with 
the  epithet,  false ; in  others,  simply,  as  here,  “under 
pretence;”  and.  it  is  contended,  that  in  all  instances 
where  it  occurs,  especially  where  it  means  the  motive  of 
the  mind,  it  must  be  understood,  as  connected  with  the 
epithet,  “ false.” — Instances  of  the  use.  of  this  word, 
where  the  epithet  falsi'  could  not  he  intended,  have 
been  cited  upon  the  part  of  the  Crown,  from  Acts  of 
Parliament;  instances  have  also  been  adduced,  where 
the  epithet  “ false  ” has  by  the  Legislature  been  ap- 
plied to  it,  where  the  Legislature  did  not  choose  to  leave 
the  word  simple,  and  at  large,  and  an  exceeding  strong 
instance  has  been  adverted  to  by  the  Counsel  for  the 
Crown,  because  it  occurs  in  an  Act  made  in  pari  materia; 
the  English  Act  of  Parliament  of  Charles  ydf  to  prevent 
tumultuous,  meetings  “ under  pretence”  of  petitioning 
the  King,  or  the  Parliament:  there , most  manifestly, 
the  word,  “ false,”  could  not  be  understood  ; but  in 
truth,  it  is  a word  of  very  various  significations,  and  is 
used  in  various  Acts  of  Parliament,  either  simply,  or 
with  the  epithet, .false,  annexed  to  it,  according  to  the 
purpose,  for  which  it  is  intended.  To  suppose,  that 
where  it  means  the  motive  of  the  mind,  leading  to  ar 
act,  it  must  always  mean  u false,”  does  not  appear  to 
me  to  establish  a general  rule  of  construction,  which 
can  be  supported  by  reason  or  authority,  or  by  fair  ob- 
servation, all,  or  any  Act  or  Parliament,  where  the 
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word  occurs.  Besides  the  instances,  which  have  been 
alluded  to,  I am  reminded,  every  day,  of  a particular 
instance,  where  the  words,  t£  under  pretence,”  have 
been  used  by  the  Legislature,  where  it  is  not  possible 
to  annex  the  epithet  “ false,” — -and  where  it  so  plainly 
signifies  the  motive  of  the  mind,  that  vou  might  with 
little  injury  to  the  phrase,  and  none  to  the  sense,  substi- 
tute motive  in  its  place.  I refer  to  an  Act  of  Parliament 
of  the  very  same  date,  as  that  in  question,  and  which 
has  been  urged,  by  the  Defendant’s  Counsel,  to  have 
passed  on  the  same  day  with  this  Act  in  question,  show- 
ing that  the, same  Parliament,  and  even  the  same  men 
(for  even  with  respect  to  that  circumstance,  some  obser- 
vation has  been  made,  as  if  the  word  as  used  in  the  an- 
cient statutes,  had  by  modern  use  varied  its  meaning) 
made  use  of  this  word  “ pretence,”  where  the  epithet 
“ false,”  could  not  be  applied  to  it.  I allude  to  an  act 
of  the  year  1793,  which  gives  various  beneficial  privi- 
leges to  the  Roman  Cathohcs,  upon  the  terms  of  swear- 
ing an  oath,  which  is  set  out  in  the  act  of  Parliament, 
and  by  that  oath,  which  is  administered  here  almost 
every  day,  every  person  who  takes  it,  swears  that  he 
abjures,  condemns,  and  detests,  as  unchristian  and  im- 
pious, the  principle,  that  it  is  lawful  to  murder,  or  de- 
stroy, or  any  ways  injure  any  person  whatever,  for,  or 
under  the  “ pretence”  of  being  a Hcretick ; and  that  no 
act  in  itself  unjust,  immoral,  or  wicked,  can  ever  be 
justified,  or  excused,  by,  or  under  “ pretence ” or  co- 
lour, that  it  was  done,  either  for  the  good  of  the  Church, 
or  in  obedience  to  any  ecclesiastical  power  whatsoever. 

Now,  one  w-ould  be  tempted  to  ask,  whether  anv  man 
of  the  thousands  of  all  ranks  and  conditions,  who  have 
honestly  and  conscientiously  taken  that  oath,  ever  con- 
nected the  word  “ false,”  with  the  word  “ pretence’' 
in  that  oath,  and  w hether  the  Parliament,  in  framing  that 
oath,  could  possibly  have  meant  the  “false”  pretence” 
of  being  a Heretick,  or  the  “ false  pretence”  of  being 
serviceable  to  the  Church.  It  is  used,  as  synonimous 
with  “ colour,”  “ cloak,”  under  the  allegation  of.” — It 
has  been  so  taken  by  thousands  of  as  honest  men,  as  any 
in  the  community,  without  conceiving  that  the  epithet 
“false”  wras  understood.  In  those  instances,  it  would 
be  absurd  and  monstrous  to  add  it.  In  fact,  you  muv 
apply  to  the  w’ord  “ pretence,”  without  injuring  tiie 
sense  in  these  instances,  almost  any  epithet  of  had  un- 
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port,  except  false.  You  may  call  it,  a base , wicked, 
impious ,’  absurd , or  foolish  pretence ; but  you  cannot 
call  it  a false  pretence ; if  you  do,  you  may  make  the 
sentence  nonsense.  These  instances  answer  what  has 
been  said  by  the  very  able  Counsel  for  the  Defendant, 
that  whenever  the  word  prttcnce  is  used,  to  deisgnate  a 
motive  of  the  mind,  that  it  must  mean  false  pretence — 
for  you  might,  in  both  these  instances,  substitute  the 
word  motive , without  injury  to  the  sense. 

But  I do  not  wish  to  be  supposed  to  argue,  that,  be- 
cause in  these  instances  that  I have  mentioned,  it  is  im- 
possible to  conceive  the  word  “ pretence  to  mean  false 
“ pretence,”  therefore,  it  conclusively  follows,  that 
the  word  cannot  mean  “ falsa  pretence,”  in  this  Act, 
wliich  passed  on  the  same  day.  Very  far  from  it — it 
would  be  absurd  to  say,  that  any  such  conclusion  would 
inevitably  follow  ; — but  as  the  word  has  various  significa- 
tions, though  it  should  be  admitted,  that  it  sometimes  may 
mean  false  pretence,  those  instances  show  that  it  cannot 
be  asserted  always  to  have  that  signification,  but  that  it 
may  mean, — and  when  used  simplv,  often,  if  not  gene- 
rally, does  mean, — colour  of  allegation , abstracted  from 
the  truth  or  falsehood  of  it, — colour , cloak , or  holding 
forth , or  other  sense  that  might  be  put.  But  this  I do 
say,  that  where  a word  has  various  significations,  the 
fair  way  (in  this  instance,  as  in  all  others)  to  get  at  the 
actual  sense,  in  which  it  is  used,  whether  in  Acts  of 
Parliament,  or  other  writing,  is  an  examination  of  the 
context ; and  if  we  find,  as  in  the  present  case  we  do, 
that  by  construing  the  word  pretence , to  mean  false 
pretence,  we  should  make  one  half  of  the  provisions  of 
the  Act  impracticable  to  execute  ; and  the  remainder 
inefficient  for  obtaining  its  object,  we  must  hold  it  im- 
possible to  construe  the  word  “ pretence,”  to  mean  false 
pretence,  in  this  Act. 

The  provisions  of  the  Act  for  preventing  the  existence 
of  such  assemblies,  for  punishing  the  mere  giving  notice 
of  an  Election  (of  a nature  contrary  to  the  Act)  to  be 
held, — the  provisions  for  punishing  those  who  shall  vote, 
or  act,  in  such  election  of  representatives, the  pro- 

vision enabling  Magistrates  to  disperse  such  assemblies, 
if  actually  formed  ; some  of  these  provisions  of  the  Act, 
(and  these  provisions  comprize  all  their  remedies  the  Act 
give  to  the  public, — could  not  be  execuied,  if  the  offi- 
xi  2 
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eer  of  the  law  must  wait,  until  it  shall  be  ascertained  by 
the  conduct  of  the  assembly  so  elected,  whether,  in 
reality,  there  be  an  intent  to  petition  or  not ; that  is, 
whether  the  pretence  to  petition  be  true  or  false.  The 
truth,  or  falsehood  of  the  pretence  could  not  be  ascer- 
tained, until  either  the  assembly  had  actually  petitioned, 
or  dissolved  themselves,  without  petitioning.  The  jus- 
tification of  the  Magistrate,  or  Officers  of  the  Law  must 
depend,  not  on  their  own  acts,  and  the  circumstances 
then  existing,  but  must  depend  on  the  subsequent  con- 
duct of  others;  so*}  also  must  the  guilt  of  persons  ac- 
cused of  acting  at  such  election.  And  the  mischief  and 
danger,  so  clearly  pointed  out  by  the  preamble  of  the 
statute,  as  the  object  of  the  act  to  prevent,  would  re- 
main without  remedy, mischiefs  equally  possible  and 

practicable, — whether  such  an  assembly  should,  or 
should  not  petition,  or  intend  to  petition  ; mischiefs  not 
stated  bv  the  act,  as  in  their  own  nature  inevitably,  and 
of  necessity,  flowing  from  such  an  assembly,  but  equally 
possible,  and  equally  likelv  to  happen,  whether  pre- 
tence of  petition  be  true  or  false. 

In  my  apprehension,  therefore,  the  argument,  which 
requires  that  such  an  assembly  should  meet  under  a 
“ false  pretence,”  in  order  to  bring  them  within  the 
operation  of  this  statute,  has  not  the  slightest  weight, 
but  goes,  if  submitted  to,  to  make  the  act  inoperative. 

The  true  meaning  of  the  statute  is,  that  if  they  are 
representatives, (for  representation  of  others  is  essen- 

tial to  bring  such  an  assembly  within  the  statute,  and 

must  be  proved  to  the  satisfaction  of  the  Jury) and 

it  they  assemble  with  a view  to  procure  an  alteration  of 
matters,  established  by  law,  in  Church  or  State,  (an- 
other essential  circumstance  to  constitute  the  offence) 
even  though  that  eflect  was  held  forth  to  the  world,  as 
designed  to  be  procured  by  a petition,  and  really  was 
so  intended,  or  by  whatever  other  means  such  effect 
might  be  intended  to  be  produced,  such  an  assembly 
fails  within  the  description  of  the  act. 

Gentlemen,  That  ibis  act  was  intended  to  be  most 
comprehensive  in  its  application  to  representative  as- 
semblies, in  my  mind,  appears  powerfully,  from  the 
saving,  which  has  been  adverted  to  ; where  it  declares 
assemblies  to  be  unlawful,  it  saves  and  excepts  the 
Knights,  Citizens,  and  Burgesses,  elected  to  serve  in 
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Parliament,  and  the  Houses  of  Convocation,  duly  sum- 
moned by  the  King’s  writ  ; the  words,  which  the  act 
has  used  to  embrace  representative  assemblies,  meeting 
for  the  purpose  of  procuring  alterations  of  matters 
established  bv  law,  are  so  large,  that,  although  it  could 
not  be  conceived,  that  the  Parliament  intended  to  put 
down  the  House  of  Commons,  or  the  Houses  of  Con- 
vocation, yet  the  words  are  large  enough  to  embrace 
them,  being  representative  assemblies,  and  having  the 
power  of  procuring  alterations  in  Church  and  State  ; 
and  they  are  excepted  out  of  the  enactment,  which  one 
would  think  the  subject  itself  would  not  render  neces- 
sary ; but  it  shows  the  vast  extent  of  the  words,  which 
have  been  used,  when  Parliament  thought  fit  to  save 
from  their  operation,  the  House  of  Commons,  and  the 
Houses  of  Convocation. 

Another  objection  has  been  made,  founded  upon  the 
proviso  at  the  end  of  the  act,  saving  a right  of  petition, 
that  it  must  save  the  right  of  petitioning,  though  exer- 
cised by  the  representative  assemblies. 

Gentlemen,  The  act,  certainly,  has  a proviso,  that 
any  thing  therein  contained,  shall  not  be  construed  in 
any  manner  to  prevent,  or  impede  the  undoubted  right 
of  his  Majesty’s  subjects,  to  petition  bis  Majesty,  or 
both,  or  either  Houses  of  Parliament. 

Noiv,  Gentlemen,  if  I were  to  push  that  exception, 
so  far  as  to  say,  that  the  subject  may  petition,  even  in 
a mode  or  manner,  which  the  act  has  provided  against, 
I should  make  it  so  inconsistent,  that  the  whole  act 
would  become  inoperative.  It  is  our  duty  so  to  construe 
acts  of  Parliament,  as  to  give  effect  to  every  word,  if 
we  can,  and  in  doing  so,  with  respect  to  this  particular 
act,  it  is  impossible  to  hold,  that  it  saves  the  right  of 
petitioning,  in  a mode  contrary  to  the  provisions  of  the 
act,  or  otherwise,  than  as  the  act  let t that  right  un- 
_ touched , just  as  the  act  in  England,  which  prohibits  the 
approaching  the  King,  or  the  Parliament,  in  a grater 
number  than  is  expressly  limited.  It  saves  the  right  of 
petitioning — not  by  numbers,  to  any  amounts— for  then 
the  act  would  do  nothing  ; — but  as  here,  it  leaves  the 
rights  of  petitioning  as  it  was  before,  but  prevents  its 
being  presented,  in  the  one  case,  by  an  excessive  nutn. 
her, — and  in  the  other,  being  prepared,  or  presented, 
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by  a Representative  Assembly — and  it  would  be  mon- 
strous so  to  construe  an  act,  as  to  allow  the  proviso  to 
countervail  the  whole  of  the  enacting  clauses,  which  it 
would,  if  it  received  the  extensive  construction,  which 
has  been  contended  for  here. — It  may  have  been  the 
intention  of  Parliament,  (and  probably  was)  out  of 
great  caution  to  show  the  Public,  that  the  substantial, 
real  right  of  petitioning,  was  not  intended  to  be  affect- 
ed— the  enactment  prohibits  one  mode  of  petitioning, 
and  the  proviso  saves  all  others. 

It  is  also  contended,  that  no  representative  assembly 
can  fall  within  the  act,  if  it  be  for  one  single  object — 
that  of  Petition.  It  is  contended,  that  the  character  of 
the  Assembly,  declared  to  be  an  offence,  must  be  taken 
to  be — that  of  representation  generally,  or  for  numerous 
objects  ; but  not  of  delegation  for  one  particular  act ; 
and  that  such  being  the  object  here  alluded  to,  it  does 
not  fall  within  the  penalties  of  this  statute. 

On  a former  occasion,  we  thought  this  argument  had 
no  solid  weight  in  it,  and  that  it  was  sufficiently  an- 
swered, when  it  was  shewn  that  the  Assembly,  which 
is  the  object  of  the  statute,  must  be  a representative 
assembly  ; — that  where  the  assembly  was  representative, 
and  met  with  the  view,  and  for  the  object  mentioned  in 
the  statute,  it  fell  within  the  scope  of  this  act,  ever, 
although  the  sole  mean  of  that  Assembly  was  a petition — 
a single  act — where  the  object  of  the  assembly  was  to 
procure  an  alteration  of  matters  established  by  law,  in 
Church  and  State — although  the  means  by  which  it  w as 
to  be  procured,  were  confined  to  one  single  act — that 
of  petition.  The  argument,  in  support  of  the  objec- 
tion, assumes,  that  there  cannot  be  a representation  for 
one  single  act.  But  the  statute  goes  upon  no  such  sup- 
position ; the  cffence  in  the  Assembly  is  representation, 
or  assuming  to  represent  the  people,  or  any  number, 
or  description  of  them,  under  pretence  of  procuring  by 
petition,  or  otherwise,  an  alteration  of  matters  estab- 
lished by  Jaw,  in  Church  or  State,  and  that , under 
w hatever  names  the  persons  assembled,  may  give  them- 
selves, whether  Delegates,  Representatives,  or  any 
other  description. 

There  is  nothing  in  the  Act  that  requires,  that  this 
representation  to  make  it  criminal  should  general  \ 
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that  none  should  fall  within  the  description  of  represen- 
tative, unless  they  assume  all  the  powers  of  a Parlia- 
ment, or  have  in  express  terms  many  objects,  ora  great 
number  of  means  for  effecting  one  object  confined  to 

them. 

To  fall  within  the  Act,  the  Assembly  must  be,  or 
assume  to  be,  representative — The  members  of  a repre- 
sentative assembly,  are  representatives,  under  what- 
ever designation  they  may  be  called. 

The  Character  of  the  Assembly , or  its  members , is 
not  made  to  depend  on  the  number  of  its  objects, — 
on  the  generality , or  particularity  of  the  trust  reposed 
in  them, — but  on  the  original  constitution  of  the  as- 
sembly, if  it  be  elected,  or  appointed  to  represent  any 
portion  of  the  people,  and  has  for  its  object,  the  pro- 
curing such  alteration  of  the  laws  as  the  act  mentions, 
— though  it  holds  out  to  the  world — and  that  truly , — 
no  other  means,  or  intent  of  effecting  that  object,  but  a 
petition  ; it  is  a representative  assembly,  and  its  mem- 
bers are  representatives,  within  the  meaning  of  the  Act ; 
and  with  respect  to  the  distinction  taken,  between 
delegates  and  representatives , the  act  seems  to  use 
these  terms  as  synonimous — it  is  immaterial  by  what 
names  they  shall  designate  themselves,  if,  i:i  fact, 
they  are  to  act  as  representatives  in  a representative 
Assembly , they  fall  within  the  Act,  and  may  be  des- 
cribed as  representatives. 

But  if  more  than  one  object  were  necessary  to  form 
the  character  of  a representative  Assembly,  under  this 
Act,  a witness,  stating  the  resolution  in  Liffey-streel 
states  one  of  these  to  have  been  to  elect  five  persons 
to  represent  the  Roman  Catholic  inhabitants  of  St, 
Mary's  parish,  to  present  their  petition,  and  to  trans- 
act the  other  business  of  the  Roman  Catholics  of  that 
parish  at  the  General  Committee. 

To  suppose,  that  this  must  be  a general  representa- 
tion— that  the  assembly  should  represent  all  indivi- 
duals— tor  all  possible  purposes,  would  be  supposing, 
what  the  Act  of  Parliament  never  could  have  in  con- 
templation at  all.  Supposing  that  it  should  be  an  as- 
sembly, assuming  the  power  of  the  State ! — Such  an 
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assembly  wanted  no  particular  enactment  to  put  it 
down;  nor  was  this  Act  necessary  to  declare  its  ille- 
gality— no  man  could  doubt  its  illegality. 

Gentlemen,  I have  thus  thought  it  right  to  state  the 
general  grounds  of  our  opinion,  that  such  an  assembly 
as  I have  alluded  to,  falls  within  the  meaning  of  tins 
Act  of  Parliament,  so  far  as  the  objections  made  to 
our  construction  of  the  Act,,  have  on  this  oacasion  been 
argued  on.  But  suffer  me  to  say,  at  the  same  time, 
with  great  respect,  that  I do  not  throw  out  these  ob- 
servations to  you,  with  a view  of  asking  your  opinion 
upon  any  one  of  them — but  in  answer  to  the  arguments 
which  have  been  used  at  the  bar,  upon  the  law  of  the 
case,  and  that  the  public  mind  may  be  satisfied,  that  this 
Court  retains  the  opinion  which  it  did , upon  a former  occa- 
sion, with  regard  to  the  Law — certainly  not  calling  upon 
the  Jury  to  decide  what  the  law  is — but  trusting  that, 
in  exercising  their  duty,  they  will  consider  themselves, 
as  acting  under  a similar  obligation,  as  we  do,  in  the 
discharge  of  ours.  We  are  to  give  our  opinion  upon 
the  law , and  you  are  to  decide  upon  the  facts , accord- 
ing to  the  evidence,  if  you  believe  it,  applying  the  law 
as  declared  to  you,  to  these  facts. — That  evidence 
shews  that  an  assembly , collected  early  in  July,  directed 
a General  Committee  of  the  Catholics  to  be  formed— 
if  you  believe  the  evidence,  and  have  no  rational  doubt 
upon  it,  and  that  the  meeting  in  Liffey- street,  on  the 
3 1st  of  July,  was  in  consequence  of  that  previous  meet- 
ing, and  to  carry  the  resolutions  of  it  into  effect,  and 
that  the  Traverser  acted  in  such  latter  assembly,  as  the 
witnesses  for  the  prosecution  have  mentioned,  in  vot- 
ing and  acting  in  the  election  of  a person  to  be  a re- 
presentative in  that  General  Committee,  so  directed 
by  the  resolutions  of  the  9th  of  July,  and  that,  that 
General  Committee  had  for  its  object  an  alteration  of 
matters  established  by  Law  in  Church  and  State,  even 
although  3 0U  should  be  of  opinion,  that  the  mode  of 
effecting  that  alteration,  was  to  he  by  Petition,  in  our 
opinion,  the  case  is  proved  against  the  Traverser. 

Whether  you  shall  believe  the  witnesses,  or  uot,  I 
have  already  told  you,  is  matter  between  you  and  your 
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consciences.  We  have  stated  to  you  the  law,  as  appli- 
cable to  the  case,  if  you  believe  the  witnesses ; if  you 
do  not,  you  ought  to  acquit. 

Gentlemen,  You  have  heard,  from  both  sides,  of  a 
former  verdict.  With  regard  to  that,  and  all  other 
cases  where  verdicts  are  canvassed,  I have  always  en- 
tertained the  highest  possible  respect  for  the  verdict  of 
a Jury. — I always  believe  their  verdict  to  be  honest — • 
and  I firmly  believe,  that  the  verdict  alluded  to,  was  an 
honest  verdict,  founded  in  the  conviction  of  the  Jury. 
But,  Gentlemen,  it  frequently  happens  in  this  Court, 
and  in  the  other  Courts  of  this  Hall,  that  after  a ver- 
dict has  been  found,  a new  trial  has  been  directed  in 
the  same  cause,  and  in  such  case  the  verdict  so  found, 
is  by  no  means  conclusive  upon  the  subsequent  Jury  ; 
— for,  if  it  were,  it  would,  in  truth,  be  in  vain  to  send  a 
case  to  a second  trial. 

Gentlemen,  You  are  told,  that  the  verdict  alluded  to, 
was  found  upon  the  testimony  of  the  same  witnesses. 
The  observation  is  well  founded,  as  to  the  identity  of 
of  the  witnesses.  You  will  consider,  whether  they 
have  accounted  for  their  testimony  being,  in  some  re- 
spects, more  full  than  it  appears  to  have  been  before. 
— It  is  not  for  me  tq  say,  whether  the  former  verdict 
was  right  or  wrong;  it  is  not  for  us  to  say  how  the  fact 
is.  It  is  for  you  to  act  upon  your  own  judgment,  and 
decide  in  this  case,  according  to  your  own  consciences, 
and  not  by  the  former  verdict,  unless  your  own  con- 
viction is  the  same,  as  that  of  the  former  Jury. 

Gentlemen,  There  is  one  matter  more,  and  only  one, 
which  I think  necessary  to  submit  to  your  attention — 
that,  in  case  you  should  believe  the  evidence — (upon 
which  supposition  I have  stated  what  the  law  is — and 
upon  the  contrary  supposition,  have  told  you,  that  you 
should  acquit) — it  will  then  be  necessary  to  have  some 
information  from  you,  and  which  you  alone  can  give — 
that  is,  to  tell  us,  whether  the  election,  which  took  place 
in  Liffey -street,  was  confined  to  the  representatives  of 
the  Roman  Catholic  inhabitants,  residing  within  the 
bounds  of  the  city,  strictly  so  called,  or  was  intended  to 
be  extended  to  represent  the  Roman  Catholic  iuhabi- 
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tants  of  the  whole  Roman  Catholic  parish  of  St.  Mary , 
which  extends  into  the  County. — This  information  we 
require  for  a question  of  future  discussion  ; we  call  for 
your  opinion  as  to  the  fact. 

Gentlemen,  With  regard  to  the  evidence  bearing 
upoq  that,  it  seems  to  stand  thus: — The  Resolution  of 
the  9th  of  July , directed  that  Jive  persons  should  be 
chosen  for  each  parish  in  Dublin , and  ten  for  each 
county  ; the  meeting  at  Liffey-street  elected  five  per- 
sons ; and  the  evidence  of  Shepherd  and  MiDonogh  is, 
that  they  elected  them  to  represent  the  parish  ; — then, 
it  is  for  you  to  say,  whether  that  election  was,  or  was 
not,  to  comply  with  the  election  directed  by  the  reso- 
lution of  the  9th  of  July — an  election  to  represent  a 
parish  within  the  city ; — and  you  will  judge,  whether 
they  meant  to  confine  the  election  strictly  to  the  city, 
or  meant,  that  it  should  represent  the  whole  parish,  part 
of  which  extends  beyond  the  city,  (the  county  being, 
by  the  resolution  of  the  9th  of  July,  to  be  separately 
represented).  You  will  judge  of  the  meaning  of  the 
resolution,  and  the  meaning  of  the  parties,  acting  in 
the  election,  and  upon  them  you  will  form  your  own 
conclusion. 

Gentlemen,  If  you  believe  the  evidence,  you  will 
find  the  Traverser,  Guilty -and,  if  so,  you  will  inform 
us,  whether,  in  the  election,  the  representation  was 
confined  to  that  part  of  the  parish,  which  is  in  the  city, 
or  extended  to  the  part  w hich  lies  in  the  county. 

The  Jury  retired,  and,  after  deliberating  near  half 
an  hour,  returned  a verdict,  finding  the  Traverser 
Guilty  ; — -And  that  they  were  of  opinion,  that  the  elec- 
tion of  delegates,  held  in  the  chapel  of  St.  Mary's 
parish,  in  Liffey-street,  intended  to  include  the  Roman 
Catholics  of  the  Catholic  parish  of  St.  Mary , in  the 
city  of  Dublin  only. 


Monday , February  Zd. 


Lord  Chief  Justice.  In  this  case  of  the  King  \ 
Kirwan , the  point  which  was  made  on  behalf  of  the 
Defendant,  has  been  submitted  to  eleven  of  the  Judges, 
(Mr.  Justice  Mayne  being  absent)  who  are  unanL 
mously  of  opinion,  against  die  objection. 

Mr.  Attorney  General.  My  Lords,  it  is  my  du- 
ty to  request  the  Court  to  appoint  a day  for  pronounc- 
ing  judgment  upon  the  defendant.— But  a notice  hag 
been  served,  of  a motion  to  set  aside  thefindlng  of  the 
Jury,  as  to  the  collateral  issue. 

Mr.  Burrowes.  My  Lords,  after  the  Judges  have 
determined  the  point,  the  Traverser  will  not  persevere 
in  that  motion. 

Mr.  Attorney-General.  My  Lords,  the  object 
of  my  present  motion  is,  that  Mr.  Kirwan  should  be 
brought  up  to-morrow,  to  receive  the  Judgment  of 
the  Court,  Wednesday  will  not  be  a sitting  day,  and 
when  my  motive  shall  have  been  explained,  I am  per- 
suaded that  both  the  Court  and  the  Traverser  will  ac- 
quiesce in  it.  It  is  not  my  wish  that  any  punishment 
whatever,  should  be  inflicted  on  Mr.  Kirwan,  further 
than  that  the  Court  should  make  such  observations  on 
the  nature  and  consequence  of  the  offence,  as  wisdom 
and  justice  may  suggest.  I am  happy  to  say,  that  Ins 
Majesty’s  Government  have  taken  the  subject  into  its 
most  serious  consideration,  and  having  been  fully  sa- 
tisfied that  enough  has  been  done  to  satisfy  the  public 
at  large,  not  only  as  to  what  the  law  is  on  the  subject, 
but  that  the  law,  as  it  now  stands,  can,  and  must  be  en- 
forced, and  that  every  man  in  the  community,  not  only 
ought , but  must  obey  the  laws. 

It  is  the  opinion  of  Government  that  enough  has 
been  done,  to  restore  the  public  peace — and  there- 
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fore,  on  the  principle  on  which  this  prosecution  was 
undertaken,  (the  sole  end  and  view  of  it  having  been 
accomplished),  I have  great  gratification  in  saying, 
that  it  is  the  determination  of  Government  to  prefer 
and  adopt,  on  this  occasion,  the  line  of  moderation, 
rather  than  that  OF  severity — and  therefore  not 
to  proceed  on  the  trials  against  the  several  other  Tra- 
versers, indicted  for  a breach  of  the  Convention  Act. 
At  present  we  cannot  entertain  a doubt,  that  the  per- 
sons engaged  in  those  assemblies,  after  all  that  has 
passed,  will  cease  to  offend  against  the  laws;  and 
that  all  these,  who  have  an  honest  and  honorable,  and 
a legitimate  object  in  view,  will  not  persevere  in  ex 
hibiting  a bad  example  to  the  lower  order  of  the  peo- 
ple. We  trust  and  are  satisfied  that  the  lenity  and 
moderation  of  Government  in  this  instance  will  pro- 
duce a salutary  effect  on  the  conduct  of  every  Catho- 
lic whose  views  and  designs  are  honest  and  honorable  ; 
and  if  any  evil  disposed  persons  shall  again  be  found 
to  disturb  the  public  peace,  we  have  no  doubt  that  the 
firmness  of  Government  and  the  strong  aimvf  the  law, 
will  suppress  and  put  down  such  mischievous  designs. 

I also  feel  pleasure,  in  stating,  that  it  is  our  inten- 
tion, to  include  the  criminal  information,  in  the  case 
of  the  King,  against  the  Earl  of  Fingall,  and  to  enter 
a “ Noli  Prosequif  in  all  the  prosecutions  now  pend- 
ing. 

My  Lords, — I here  feel  myself  called  on  to  say  of 
the  noble  Duke  placed  at  the  head  of  his  Majesty’s 
Government,  in  this  country*,  that  it  has  ever  been  his 
object,  and  the  spirit  of  his  Administration,  not  only 
to  do  equal  justice,  but  to  act  in  the  most  conciliating 
manner  to  every  class  of  his  Majesty  ’s  Subjects. 

Mr.  Bt'RROWES  said  he  thought  it  right  to  state,  on  the 
part  of  the  Earl  of  Fingall,  that  his  Lordship,  in  the 
whole  of  the  proceedings,  had  acted  under  the  first  legal 
opinions.  That  it  never  could  have  been  his  intention 
either  to  disturb  the  public  peace*  or  to  violate  the  law 
of  the  land.  Lord  Fingall  and  the  Gentlemen  of  the 
, Catholic  Committee,  had  wished  and  endeavoured  to 
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obtain  a special  'verdict , in  order  to  have  the  law 
finally  settled.  He  (Mr.  Burrowes)  did  not  mean 
to  say,  that  it  was  not  now  settled  ; but  that  it  had  ever 
been  the  anxious  wish  of  his  clients,  to  put  the  ques- 
tion in  that  train,  so  as  to  have  the  law  decided  by 
the  dernier  resort.  There  were  various  modes  by 
which  that  object  might  have  been  effected,  and  the 
Attorney  General  would  do  him  the  justice  to  admit, 
that  he  had  made  several  propositions  to  the  law  officers 
of  the  Crown,  that  the  law  arising  on  the  Convention 
Act,  as  applicable  to  the  Catholic  Committee,  should 
be  submitted  to  the  opinion  of  the  dernier  resort. 

He  was  instructed  to  state,  that  Mr.  Kirwan  had  left 
town  on  particular  business  ; not  having  expected 
that  he  would  be  brought  up  for  judgment  so  soon  as 
*o  morrow. 

The  Court  fixed  Thursday  for  giving  judgment 
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Thursday , February  6. 

This  day,  Mr.  Kirwan  appe&rd  in  Court  to  receive 
sentence. 

Mr.  Justice  Day.  Mr.  Thomas  Kirwan — You  have 
been  tried  upon  anindictment  found  against  you,  upon 
the  Statute  of  the  33d  of  the  King,  commonly  called 
the  Convention  Act,  for  having  voted  and  acted  in  the 
Election  of  Delegates  to  represent  the  Roman  C atholic 
inhabitants  of  a certain  district  in  the  city  of  Dublin, 
ia  the  General  Catholic  Convention  ; and  after  a patient 
and  solemn  trial  of  four  days,  you  have  been,  upon 
clear,  conclusive,  and  uncontradicted  evidence,  found 
guilty.  Indeed,  your  own  Counsel,  eminently  qualified 
to  make  the  most  of  any  case,  seemed  from  the  begin- 
ning to  have  abandoned  and  admitted  this  fact, — for 
in  controverting  that  fact. — which  was  not  committed 
in  a corner, — they  confined  vour  defence,  first,  to 
a challenge  of  the  array,  which,  after  two  davs  dis- 
cussion, proved  false  in  its  foundation,  and  malignant 
in  its  nature ; secondly,  to  an  endles  and  tiresome 
course  of  unavailing  and  irrevelant  cross-examination  ; 
and  lastly,  to  certain  nonsuit  points,  evading  the 
truth  and  merits  of  the  case — certain  variances  between 
the  indictment  and  the  evidence,  which  being  submitted 
to  the  Judges,  were  unanimously,  and  without  hesita- 
tion, held  by  them  to  be  immaterial,  and  were  over- 
ruled. 

The  act  of  which  you  stand  convicted,  has  been 
declared  and  enacted  by  the  Legislature  a high  misde- 
meanor, not  for  being  in  its  own  nature  contrary  to 
every  principle  of  honesty,  morality  or  justice,  but  for 
wise  political  reasons,  namely,  because,  (in  the  words 
of  the  Statute)  <£  the  election  of  representative  assem- 
blies may  be  used  to  serve  the  ends  of  factious  and  sedi- 
tious persons,  to  the  violation  of  the  public  peace.”  7’he 
Statute,'  therefore,  first  declares  and  enacts,  “ That  all 
Representative  Bodies,  all  Delegates  for  public  matters, 
are  unlawful  assemblies,”  and  provides,  that  even  the 
pretence  of  petitioning,  whether  true  or  false,  the  mo- : 
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constitutional  or  specious  of  all  purposes,  shall  not 
serve  to  cloak  the  proceeding.  The  statute  then  pro- 
ceeds, in  the  wise  spirit  of  precaution,  to  arrest  the  of- 
fence in  the  very  first  steps  of  its  march,  and  it  enacts, 
that  the  primary  or  constituent  meeting,  the  voting  or 
acting  at  such  primary  meeting— nay,  even  the  pub~ 
fishing  a notice  of  such  intended  primary  meeting,  shall 
be  a higli  misdemeanor;  and  this,  before  it  is  possible 
to  say  what  the  conduct  of  the  future  elected  assembly 
will  be.  In  a word,  the  pretence  of  petitioning  forms 
no  competent  ingredient  of  this  oftence  ; it  is  the  con- 
struction or  constitution,  and  not  the  conduct  or  object 
of  such  an  assembly,  which  the  Statute  makes  the  crite- 
rion of  its  legality  or  illegality.  It  is  not  the  province  of 
the  Bench  to  vindicate  the  Legislature,  but  it  would  be 
easy  to  shew,  that  there  is  no  hardship  in  this  statute; 
it  restrains  alike  the  Protestant  and  the  Catholic ; it 
does  not  controvert  a single  principle  of  the  Constitu- 
tion. By  a superabundant  caution,  it  saves  the  sacred 
right  of  petition, leaving  it  in  the  same  precise  plight  and 
condition,  as  when  asserted  at  the  glorious  Revolution, 
by  the  Bill  of  Rights.  Thus  that  inestimable  and  un- 
alienable privilege  of  a free  people  has  been  expressly- 
secured  alike  to  all  the  sects  of  Ireland,  whether  Pro- 
testant, Presbyterian,  or  Catholic,  in  the  same  purity 
and  perfection  in  which  it  is  enjoyed  by  our  fellow-sub- 
jects of  England — and,  for  myself,  I own,  I do  not 
desire  to  move  in  a wider  sphere  of  civil  and  political 
liberty,  than  that  high-minded  and  intelligent  people 
are  contented  to  enjoy. 

In  England,  where  a clear  conception  and  a noble 
jealousy  of  their  rights  and  privileges  are  known  to 
pervade  the  whole  mass  of  the  people,  in  their  wildest 
excesses  of  freedom,  assemblies  of  this  description  are 
never  thought  of — these  conventions  and  congresses, 
and  other  assemblies,  formally  elected  to  represent 
great  bodies,  are  exclusively  of  Irish  growth,  and  have 
always  been  plainly  calculated  to  overawe  the  Parlia- 
ment, to  control  its  deliberative  faculty,  and  to  brave 
and  brow  beat  the  Government.  Such  was  the  Dun- 
gannon Convention  in  1793  -—such  the  Volunteer  Con- 
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vention  of  1782 — such  the  Catholic  Convention  assem- 
bled at  Kilkenny  in  1 642 , composed  precisely  of  the 
same  materials  as  the  present  Catholic  Convention — of 
Peers  and  Prelates,  and  the  county  and  city  Represen- 
tatives, who  commenced  their  labours  with  solemn  pro- 
fessions of  humility  and  moderation  ; and  ended  in  form- 
ing themselves  into  a Parliament,  and  assuming  the 
functions  of  a Legislature.  Such  assemblies  as  they  are, 
the  representatives  of  discontent,  become,  by  an  easy 
and  natural  transition,  the  ministers  of  sedition.  I am 
persuaded,  from  the  well-known  personal  character  of 
some  leading  individuals  of  the  Convention,  that  they 
have  entered  into  it,  with  the  most  innocent,  and  even 
virtuous  views,  and  that  thev  would  be  the  last  to  har- 
bour any  design  against  our  Constitution — that  glorious 
Constitution,  which  every  individual  of  them  has  sworn 
to  protect  in  Church  and  State  — But  it  is  in  the  nature 
of  man,  when  he  once  passes  the  limits  of  the  law,  to 
forget  soon  his  first  motive  of  action,  and  often  to  launch 
into  excesses  and  extravagances,  at  the  bare  mention  of 
which,  his  heart,  at  first,  would  have  recoiled  with 
horror.  Turbulent  and  loud-tongued  politicians,  whose 
trade  is  declamation,  and  whose  motive  is  not  religion 
but  ambition,  soon  command  and  domineer  at  such 
assemblies:  the  light  and  worthless,  like  chaff,  rise  to 
the  surface,  and  soon  acquire  an  ascendancy,  while 
those  of  intrinsic  weight  and  sterling  value,  sink  to  the 
bottom  and  disappear. 

Under  those  circumstances,  the  Government,  in  dis- 
charge of  its  prime  and  most  imperious  trust,  have  step- 
ped out  seasonably,  and  with  a laudable  energy,  to  ar- 
rest the  impending  danger,  but  with  an  energy  not 
more  laudable  and  efficient  than  the  moderation  and 
conciliatory  spirit  which  they  have  since  displayed.  The 
Attorney- General  having  obtained  upon  two  several 
occasions  the  deliberate  construction  of  the  Court,  upon 
the  Statute  in  question,  feels  himself  at  liberty  to  in- 
dulge the  well-known  mildness  of  his  nature,  and  the 
magnanimous  moderation  of  his  Government,  and  has 
entered  a Noli  Prosequi  upon  the  several  other  depend- 
ing cases  ; he  has  done  this  too,  unclogged  by  any  dis- 
paraging terms  or  conditions,  confiding  implicitly  in 
the  loyalty  and  good  sense  of  the  Catholic  Convention, 
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that  they  will  bow  with  becoming  and  respectful  sub- 
mission to  the  law,  as  now  expounded  ; expounded,  it 
is  true,  by  a fallible  judicature,  but  still  the  established 
law  of  the  land,  as  thus  expounded,  until  the  decision 
shall  be  reversed  by  the  dernier  resort . Before  this,  the 
first  judicial  construction  of  that  statute,  it  was  but  fair  - 
to  presume,  that  the  Catholic  body  acted  in  mere  error, 
ana  not  under  a wilful  and  perverse  misconstruction  of 
a law,  upon  which  some  able  and  virtuous  men  had  en- 
tertained a conscientious  difference  of  opinion,  and 
therefore,  every  antecedent  violation,  it  was  a wise,  # 
conciliatory,  and  just  policy  to  overlook  and  to  consign 
to  oblivion  ; but  the  case  henceforward  will  be  widely 
different — henceforward  no  subject  of  the  land,  whether 
Protestant  or  Catholic,  can  say,  that  he  violates  the 
law  inadvertently,  and  without  notice;  every  future 
infraction  of  this  statute,  as  it  will  be  wilful  and  contu- 
macious, so  it  must  be  visited  with  the  most  exemplary 
punishment. 

Before  I close,  allow  me  to  recommend,  Sir,  to  you, 
and  through  }Tou  to  the  Catholic  body,  the  sage  counsel 
of  their  best  adviser,  and  their  cordial  friend,  the 
Solicitor-General.  I agree  implicitly  with  him, 
that  the  Catholic  cause  has  not  so  mischievous  an  ene- 
my, as  the  Catholic  Convention — that  unlawful  assem- 
bly had  diverted  the  public  mind  from  the  true  question, 
and  before  the  question  of  Catholic  Emancipation  can  he 
discussed,  the  Laws  and  Constitution,  which  this  assem- 
bly has  invaded,  must  be  vindicated.  It  is  not  through 
the  wounded  sides  of  the  Constitution,  or  over  the  tram- 
pled laws  of  the  land,  that  they  can  hope  to  gain  a pas- 
sage to  the  Temple  of  Liberty.  It  is  not  by  an  intem- 
perate course,  calculated  to  excite  the  alarm  of  every 
reflecting  mind,  that  they  can  hope  to  assuage  the  pre- 
judiced— to  strengthen  their  friends — or  to  persuade  the 
Legislature  that  their  claims  are  either  expedient,  or 
justified. — If  that  brilliant  combination  of  eloquence, 
good  humour,  and  sound  sense,  which  was  poured  out 
upon  the  subject  ; — if  that  fascinating  display  of  every 
thing  that  an  highly  gifted  head,  and  an  amiable  heart 
could  suggest,  has  failed  to  conciliate  the  Catholic 
body,  or  to  open  their  eves  to  their  true  interests,  the 
right  road  which  they  should  pursue,  anJ  to  their  best 
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friends,  why  then  it  is  in  vain  to  offer  them  admonition, 
though  one  rose  for  that  purpose  from  the  dead.  But 
I do  ot  despair  of  them.  The  Court  entertains  the 
m st  sanguine,  hope,  that  this  Act  of  Parliament,  which 
had  never  before  been  awakened  into  action,  will  be  al- 
lowed to  resume  its  long  slumber  in  the  Statute-Book, 
and  in  that  hope  have  resolved  to  inflict  upon  you  a no- 
minal punishment  ; feeling  it,  however,  to  be  their 
duty  to  express  their  most  marked  reprobation  of  cer- 
tain slanderous  practices  m the  course  of  s our  defence, 
but  particularly  of  vour  affidavit,  which,  though  circu- 
lated in  congenial  Papers,  with  all  the  triumph  of  truth, 
was  found  to  be  so  false  and  scurrilous,  as  to  be  ordered 
off  the  file,  and  not  allowed  to  pollute  the  records  of 
the  Court. 

The  sentence  of  the  Court  is,  that  vou,  Thomas 
Kirtvau,  be  fined  one  mark,  and  discharged. 


